INDEPENDENT NEWS AND MEDIA PLC

Inspection
pursuant to

Section 748, Companies Act 2014

REPORT

by

SEAN GILLANE SC and RICHARD FLECK CBE

VOLUME 1

JULY 2024



Chapter

10.

11.

CONTENTS

Volume 1 - Chapters 1 - 6

Introduction and Executive Summary

Independent News and Media PLC

The Investigation by the Office of the Director of Corporate Enforcement and

the proceedings to appoint Inspectors

The Conduct of the Inspection

Legal Issues

INM’s Sale of its Shareholding in APN News & Media Limited
Volume 2 — Chapters 7 - 9

The Data Interrogation

The Proposed Acquisition of Newstalk

INM’s handling of the Protected Disclosures made by Mr Pitt and Mr Preston

Volume 3 — Chapters 10, 11 & Appendices

Communications between Mr Buckley and Third Parties

Criticisms of Mr Pitt and Mr Preston

Appendices

Order of Mr Justice Peter Kelly - 6 September 2018
Dramatis Personae/Definitions

Schedule of Witnesses and dates of interview

Page No

37

47

63

93

155

253

364

481

591

764

851

859

864



CHAPTER 1 - INTRODUCTION AND EXECUTIVE SUMMARY

Introduction

1. On 6 September 2018, we were appointed to investigate and report into various
matters relating to the business and governance of Independent News and Media PLC
(‘INM’) by the President of the High Court, Kelly P.!

2. The application was brought by the Director of Corporate Enforcement pursuant to
section 748, Companies Act, 2014 (‘the Act’) following protected disclosures made to
the Office of the Director of Corporate Enforcement (the ‘ODCE’) by Mr Robert Pitt,
the Chief Executive Officer and Director of INM, and by Mr Ryan Preston, the Chief
Financial Officer of INM. Those protected disclosures raised a number of concerns

about the conduct and motivation of Mr Buckley, the Chairman of INM.

3. The terms of the Order appointing us identified the issues on which we were

appointed to investigate and report. These included:

(i)  Issues raised in the protected disclosures made by Mr Pitt, namely:

o  Payments that Mr Buckley proposed should be made following the
sale by INM of its shareholding in APN News & Media Limited
(‘APN’);

o  The circumstances in which Mr Buckley authorised INM’s data to
be made available to and interrogated by parties outside of INM (the

‘Data Interrogation’); and

o  The role played by Mr Buckley in the course of the negotiations for
the proposed acquisition of Newstalk Radio (‘Newstalk’) from

Communicorp Group Limited (Communicorp).

Director of Corporate Enforcement v Independent News & Media plc [2018] IEHC 488.



(ii) Issues identified in the course of the investigations undertaken by the
ODCE:

o  The manner in which INM handled the protected disclosures by Mr
Pitt and Mr Preston and whether the requirements of the Protected
Disclosures Act, 2014 (the ‘PDA’) were complied with; and

o  The communication of confidential information relating to the
affairs of INM by Mr Buckley to Mr O’Brien and others on his
behalf, including whether such communications contained inside

information.
4. A copy of the Order appointing us forms Appendix 1 to this Report.
5. A detailed description of the circumstances leading to our appointment and the
manner in which we have conducted this Investigation are set out in Chapters 3 and
4 respectively.
6. It is relevant to note that this Investigation was interrupted by the Covid pandemic
and as a result, there were significant practical challenges in taking evidence during

that period.

The Approach taken to this Investigation

7.  Legislation exists across Europe to support and protect those who report activities
they believe to be unlawful to the proper authorities. In Ireland this is provided for
by the PDA, which governs the reporting of relevant wrongdoing.

8.  This legislation came into existence because a common reaction of those who are the
subject of a whistle-blower’s allegations is to disbelieve the whistle-blower. The
organisations involved have a natural tendency to believe those complained against

who they have known or worked with.

9.  The protected disclosures made by Mr Pitt included two allegations of fraud by Mr
Buckley (in relation to APN and Newstalk) and of failing in his fundamental duty to
protect and advance the interests of the shareholders as a whole by seeking

improperly to prefer the interests of the major shareholder, Mr Denis O’Brien.



10. Understandably, and as he was entitled to, Mr Buckley sought to demonstrate that
those allegations were unjustified. In doing so, he challenged Mr Pitt’s motives,
credibility and integrity in order to demonstrate Mr Pitt’s willingness to make
unfounded accusations. He characterised this Investigation as an adversarial dispute

between Mr Pitt and himself — between an accuser and an accused.

11. Mr Kennedy, Dr O’'Hagan, Mr Connolly, Mr T. Buckley, Ms Mullane, Mr Marshall,
and Mr Doorly (collectively the INM Directors’):

o  Did not cross-examine Mr Buckley in relation to his evidence on any

aspect of this Investigation; and

o  Have not made any submissions to us in relation to Mr Buckley’s conduct
or his evidence in relation to the aspects of INM’s affairs with which the

terms of reference are concerned — including, for example, in relation to:

e  The agreements that he had reached with Mr O’Brien in relation to
the engagement of Island Capital to represent INM in the sale of
INM’s shareholding in APN and the proposed payments to be made
to Mr Cosgrove and Mr Harris;

J The Data Interrogation and his authorisation of the transfer of INM’s

data to Wales;

° His interactions with Mr Pitt and Mr Preston, and with Mr O’Brien

and Communicorp, in the negotiations to acquire Newstalk; and

. His provision of confidential information to Mr O’Brien.

o  Did not make any submissions in relation to Mr Buckley’s failure to
inform the INM Board of the agreements he had reached with Mr O’Brien
in relation to the conduct of the sale of INM’s shareholding in APN, the
commencement and conduct of the Data Interrogation or the proposed

acquisition of Newstalk from Communicorp.

12.  Mr Harrison took the position that he was a witness to the Investigation. He,
therefore, limited his involvement to the provision of evidence and submissions

clarifying his position as a director of INM.



Executive Summary

13.

14.

15.

16.

17.

18.

Proceedings to appoint inspectors to investigate matters often give rise to publicity
about allegations or concerns that are, as yet, unproven. Publicity may impact the
standing and reputation of those involved and, if subsequently shown to be
unwarranted, the stigma from the allegations may none the less remain. This is not
unique to investigations such as this — it is a feature of disputes and legal proceedings

that involve allegations that receive publicity.

In this instance, the allegations giving rise to our appointment attracted considerable
publicity. Those affected, particularly Mr Buckley and Mr O’Brien, have emphasised
the importance they attach to certain findings on the principal allegations,
particularly those that attracted publicity, being given appropriate prominence in our

Report.

For that reason and given the length of this Report and the complexity of the issues
and submissions, it is important that our conclusions on the matters we were

appointed to investigate should be set out in clear terms.

We have therefore prepared an executive summary setting out our conclusions on
the principle allegations that gave rise to this Inspection, including those that we have

rejected.

We should emphasise that this executive summary is not a substitute for the detailed
analysis of the individual issues, the parties’ submissions, and the detailed explanation
of the reasons for the decisions we have reached which are contained in the following

Chapters of this Report.

(@) The payments that Mr Buckley proposed should be made following the sale by

INM of its shareholding in APN News & Media Limited.

The background to the payments that Mr Buckley proposed should be made to Island

Capital, Mr Cosgrove, Mr Harris and Mr Connolly was as follows:

(i) In January and February 2015, the INM Board decided to investigate
whether INM should sell its shareholding in APN.



(ii)

(iii)

(iv)

(v)

(vi)

(vii)

Over a similar period, Mr O'Brien was, independently, considering the
sale of the shares in APN that he held through his investment vehicle,
Baycliffe.

At a meeting on or about 5 March 2015, Mr O’Brien’s private investment
company, Island Capital, advised Mr O’Brien that it should be instructed
to represent both Baycliffe and INM in the negotiations for the sale of
their respective shareholdings in APN to ensure that the two sales would

be fully coordinated.

In the days following that meeting, Mr O’Brien explained to Mr Buckley
why he thought Island Capital should represent INM in its negotiations
to sell its shareholding in APN. Mr Buckley agreed.

Mr Buckley did not report the agreement he had reached with Mr O’Brien
relating to the representation of INM in the negotiations for the sale of its
shareholding in APN to the INM Board or to the INM senior management.
In particular, Mr Buckley did not mention that agreement to Mr
Connolly, the director handling the actual negotiations in Australia, or to

Mr Pitt or Mr Preston, the persons supporting Mr Connolly in Ireland.

Mr Hayes, Investment Director of Island Capital prepared a draft
engagement letter under which Island Capital would represent INM and

he proposed a fee of 0.9% of the proceeds of sale of INM’s holding.

Mr Hayes sent the draft engagement letter to Mr Buckley on 13 March
2015. On 16 March 2015, Mr Buckley made arrangements to discuss the
draft engagement letter with Mr Hayes. However, although they spoke

later that day, neither recollects discussing the draft engagement letter.

(viii) On 18 March 2015, Mr O’Brien and Mr Buckley had a conversation in the

course of which they agreed that INM should make provision for
payments to Mr Cosgrove and Mr Harris (both directors of APN) and Mr
Connolly (in recognition of his role in negotiating the sale of INM’s
holding in APN).



(ix)

(%)

(xi)

(xii)

Later that day, Mr Buckley forwarded the draft engagement letter
prepared by Mr Hayes to Mr Pitt and Mr Kennedy. The covering email
stated:

“Please see email from Dermot Hayes which is self-explanatory. 1

meant to forward this to you on Monday but it slipped through.”

Mr Buckley provided no other explanation and made no mention of the

agreement he had reached with Mr O’Brien.

Mr Buckley did not raise the draft engagement letter at the meeting of the
Azur Committee that took place later that day.

Following the Azur meeting, Mr Pitt and Mr Kennedy discussed the
position. Neither was aware that Island Capital had been retained to
advise or provide services to INM. Nor were they aware whether Island
Capital had, in fact, provided such services to INM during the negotiations

in Australia.

Having discussed the position with Mr Kennedy, Mr Pitt agreed to obtain
advice from Davy Finance and McCann FitzGerald as to whether any
payment to Island Capital would be disclosable, given Mr O’Brien’s
relationship with Island Capital.

(xiii) Later on 18 March 2015, following a conversation with Mr O’Brien, Mr

Buckley asked Mr Preston to make a provision of €4million for payments
to Island Capital, Mr Cosgrove and Mr Harris (both directors of APN) and
Mr Connolly. Mr Preston did so.

(xiv) Following the successful negotiation of the sale of INM and Baycliffe’s

(xv)

holdings in APN, trading in APN’s shares was suspended on 19 March
2015.

On the same day, Mr O’Brien and Mr Buckley had the following text

exchange:

‘Leslie don’t mention Cosi deal to anybody thanks Denis'



(xvi)

(xvii)

'Denis mentioned it to Jerome and Robert yesterday so to get their
buy in but was not specific We in INM need to handle it very
carefully Leslie'

'Ok let’s talk later thanks'

On 23 March 2015, Davy and McCann FitzGerald advised Mr Pitt that
payments to Island Capital and Mr Connolly would be disclosable and
that the payments to Mr Cosgrove and Mr Harris would require further
consideration. Mr Pitt reported that advice to Mr Buckley.

Later that day, the provision for all four proposed payments was
removed from the costs and expenses of the transaction to be included
in the Stock Exchange Announcement and Class 1 Circular to be issued
by INM. The proposal to make payments to Mr Cosgrove, Mr Harris and
Mr Connolly was not pursued further.

(xviii) The relationship between INM and Island Capital arose again in a

conversation between Mr Buckley and Mr Pitt on 30 March 2015, but

the matter was not pursued further.

Island Capital

19. We have concluded that:

(a)

(b)

INM did not formally engage Island Capital to represent it in the
negotiations in Australia and, therefore, Island Capital had no contractual
entitlement to payment of a fee by INM. Further, there is no evidence
that Island Capital or Mr Hayes provided identifiable services specifically
to INM.

Given the relationship between Mr O’Brien and Island Capital, it would
not have been in accordance with good corporate governance for INM to
have retained Island Capital to represent it in relation to the sale of its
holding in APN or, after the event, paid a fee in recognition of its
contribution in the course of the negotiations unless, in either case, the
proposed payment had been considered by the independent directors of
INM and approved by the Board of INM.



(d)

Mr Buckley’s failure to report the agreement he had reached with Mr
O’Brien to INM’s senior management or the INM Board was inconsistent
with his responsibility as a director to disclose material facts and matters

to the management of INM and the INM Board.

Mr Buckley did not agree to the engagement of Island Capital with the
intention of benefiting Mr O’Brien to the detriment of INM’s

shareholders.

Proposed payments to Mr Cosgrove and Mr Harris

20. We have concluded that the proposed payments to Mr Cosgrove and Mr Harris:

(a)

(b)

(©)

Were motivated by Mr Buckley’s desire to recognise the support that Mr
Cosgrove and Mr Harris had given INM since 2013 and, in the case of Mr
O’Brien, the support they had given him in his personal capacity.

Did not relate to identifiable services provided to INM in relation to the
sale of INM’s shares in APN.

Could not have been justified on the basis of their relationship with INM
or their promotion of INM’s interests because those responsibilities arose
from their roles as directors of APN and recognised INM’s position as
APN’s major shareholder.

21. In these circumstances, Mr Buckley’s agreement to make ex gratia payments to Mr

Cosgrove and Mr Harris was inappropriate and such payments, had they been made,

would not have been a proper use of INM’s funds.

Proposed payment to Mr Connolly

22. Inrelation to the proposed payment to Mr Connolly, we are satisfied that:

(a)

(b)

Mr Connolly did not at any stage ask for the payment of a fee for his role
in the negotiation of the sale of INM’s shareholding in APN.

The proposal was made with a view to recognising his significant role in

negotiating the successful sale of INM’s shareholding in APN (and was not



related to the fact that he had been nominated to be a director of INM by
Mr O’Brien).

(¢) A payment to Mr Connolly to recognise his role in the successful sale on

INM’s shareholding in APN would have been appropriate provided it was:

o  Disclosed to and approved by the independent directors of INM;

o  Approved by the INM Board; and

o  Disclosed in INM’s public documents relating to the transaction.

Related matters

23. We should add that, in our view:

(a) Mr Hayes, on being informed of the agreement reached by Mr O’Brien
and Mr Buckley, acted appropriately and professionally in preparing the
draft engagement letter and forwarding it to INM.

(b) Mr Pitt and Mr Preston acted appropriately in:

o  Including a provision for the proposed payments to Island Capital,
Mr Cosgrove, Mr Harris and Mr Connolly when advised of those
proposed payments to ensure INM did not overstate the net
proceeds of INM’s shareholding in APN, and

o  Obtaining professional advice in relation to the treatment of such

payments from Davy Finance and McCann FitzGerald.

(b) The circumstances in which Mr Buckley authorised INM’s data to be made
available to and interrogated by parties unconnected with INM.

24. Mr Buckley authorised INM’s data to be made available to and interrogated by parties

unconnected with INM in the following circumstances:

(i) In June 2014, in course of a cost saving initiative, INM identified the

provision of legal services as an area where an enhanced service could be



(ii)

(iii)

(iv)

(v)

(vi)

(vii)

provided and savings achieved, and it initiated a tender process to enable

the introduction of new arrangements and competitive pricing.

Simon McAleese, Solicitors had a contract to supply legal services that had
a further two years to run and, therefore, was not willing to engage with

the tender process.

Following discussion at the Management Committee, Mr Buckley
investigated whether there might be grounds to terminate the contract
with Simon McAleese, Solicitors. Such grounds included the

circumstances in which the contract was entered into.

Internal investigations revealed that, when the contract was renewed in
2011, certain changes were made to the contract terms following the
intervention of Mr Webb, then Chief Executive of Independent
Newspapers (Ireland) Limited.

As one email from Mr Webb to Mr McAleese (and possibly others) could
not be located, and Mr Buckley was advised that it had been deleted from
INM’s email system, Mr Buckley engaged an independent expert, Mr
Mizak, of DMZ IT, to review INM’s data to recover the missing material.
He instructed Mr Wilde, INM’s Group IT Director to assist Mr Mizak.

The search of INM’s data proved to be slow and time-consuming. Mr
Mizak therefore advised that a specialist data recovery company be
engaged to carry out the search following his instructions. He
recommended that TDS be engaged. Mr Buckley accepted Mr Mizak’s

advice and recommendation.

In October 2014, Mr Mizak located Mr Webb’s mailbox, but it did not
contain the missing email from Mr Webb to Mr McAleese. The focus of

the search then turned to INM’s back-up data.

(viii) It proved impractical for TDS to carry out the search of INM’s back-up

data in Dublin. Mr Mizak, therefore, recommended that INM’s back-up
tapes be transported to TDS’s facilities in Wales.

10



(ix) In December 2014, TDS copied each tape and created a library from the
metadata on the back-up tapes summarising the material on each tape.
The back-up tapes were then returned to INM. In the course of doing so,
TDS recovered the mailboxes of four custodians — Mr O’Reilly, Mr
Brophy, Mr Webb and Ms Scott —and copied those mailboxes onto a hard-
drive, which it provided to Mr Mizak.

(x) In January 2015, Mr Buckley advised Mr O’Brien that there were no
ry y
grounds on which to terminate the legal services contract with Simon

McAleese, Solicitors.

(xi) Inearly 2015, Mr Mizak compiled lists of names that he maintained might
have information about the circumstances in which the contract with
Simon McAleese, Solicitors had been renewed. He maintained that the
lists of names were developed by searching the four mailboxes on the hard

drive provided by TDS and by the use of Open Source Intelligence.

(xii) Mr Mizak sent the lists of names to TDS asking it to establish whether
such individuals had mailboxes on the INM server and, if so, the size of

such mailbox.

(xiii) Although TDS provided at least four reports to Mr Mizak, only one
survived. The others were destroyed on completion of the engagement in
or around late 2015/early 2016.

(xiv) The report that survived was dated 6 February 2015 and related to a
request from Mr Mizak to search for material relating to persons described

as “19 Persons of Interest”.

(xv) The 19 Persons of Interest comprised 8 INM employees and officers of
INM, 3 journalists/broadcasters, 2 counsel/barristers, 4 employees of FTI

Strategic Communications and 2 other individuals.
(xvi) A number of such Persons of Interest could not have had any involvement

in or information about the renewal of the legal services contract between
INM and Simon McAleese, Solicitors.

11



25.

26.

27.

(xvii) InJune 2015, while looking into an unrelated matter, Mr Wilde told Mr
Pitt that Mr Buckley had authorised INM data to be searched by Mr
Mizak and others and that that had involved the data being transferred

overseas.

(xviii) At some stage in 2015, Mr Mizak advised Mr Buckley that he had been

unsuccessful in locating the missing email(s).

(xix) TDS submitted an invoice to INM for the work undertaken. On
becoming aware of the invoice, Mr Buckley arranged, with Mr O’Brien’s
agreement, for that invoice to be paid by Island Capital. Similarly, Mr
Buckley arranged for an invoice submitted by DMZ to be paid on behalf
of Island Capital.

None of the Directors of INM were aware that Mr Buckley had:

(a)  Engaged Mr Mizak, DMZ IT and TDS to search INM’s data for the email
dated 26 January 2011 or other information relevant to the renewal of

the McAleese contract;

(b)  Authorised the transfer of INM’s back-up tapes to TDS’s premises in
Wales; and

(¢)  Arranged for the invoices for such work to be paid on behalf of Island

Capital.

In our view, these were matters that Mr Buckley should have reported to the INM
management and the INM Board.

In the course of a conversation with Mr Wilde in June 2015, Mr Pitt became aware
that INM’s data had been transferred overseas and searched by a third party. He did
not report this information to the Directors of INM. Similarly, he did not report the
existence of the TDS invoice to the Directors when he became aware of it in
December 2015.

INM, including its Directors, only became aware that its data had been searched in
this way, and that reports had been requested by Mr Mizak and prepared by TDS on

persons unconnected with INM, when statutory requirements were served by the

12



ODCE on it, Mr Buckley, Mr Wilde and Mr McCarthy following a protected
disclosure made by Mr Pitt to the ODCE on 10 August 2017.

28. We have concluded that:

(@) In Autumn 2014, Mr Buckley initiated the Data Interrogation because he
was concerned at the terms on which the McAleese contract had been
renewed and by the deletion from INM’s systems of communications

relating to that renegotiation.

(b) He believed that if the email from Mr Webb to Mr McAleese dated 26
January 2011 could be located, he might be able to establish grounds on

which to terminate the McAleese contract.

(c) Following discovery of Mr Webb’s mailbox in October 2014 and
confirmation that it did not contain the missing email, Mr Buckley

authorised the continuation of the search for the missing email.

(d) The search for the missing email was expanded to address other concerns
identified by Mr Buckley — namely that persons connected with INM had
been acting with ulterior motives or for concealed purposes otherwise
than for the benefit of INM — and to obtain information about those who

might be involved.

29. In reaching these conclusions, we were not persuaded by the evidence given by Mr
Mizak as to the manner in which he generated the names that he provided to TDS

following the location of Mr Webb’s mailbox in October 2014:

(@) The inclusion of Mr Brophy’s mailbox on the hard drive provided by TDS
to Mr Mizak is inconsistent with the original objective of the Data

Interrogation.

(b) The 19 Persons of Interest included individuals who could not have had
any involvement in or information about the renewal of the McAleese

contract.

(¢) ‘Andrew Donaghue’, Johathan Nielson/Jonathan Nielson’ and

Josborne@algoodbody.com’did not appear in the mailboxes on the hard

13
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30.

31.

32.

33.

drive and could not have been identified for inclusion in the list of 19

Persons of Interest using Open-Source Intelligence.

In circumstances where we are not persuaded by Mr Mizak’s explanations as to the
manner in which he generated the names provided to TDS and in the absence of
further contemporaneous documentation or information, or any other evidence, to
shed light on the parameters of the Data Interrogation, and bearing in mind the very
serious nature of the allegation and the degree of care which we have to exercise in
reaching a conclusion, we do not think it would be appropriate to speculate on how

the list of the 19 Persons of Interest or any other lists were compiled.

We have also concluded that:

(a) Mr O’Brien’s knowledge of the Data Interrogation was limited to the fact
that Mr Buckley was pursuing enquiries into the circumstances in which
the McAleese contract was renewed in 2011 and that Mr Buckley had

engaged external companies to provide specialist resources;

(b) There is no evidence that Mr O’Brien was aware of the expansion of the
ambit of the Data Interrogation that occurred after October 2014 and the
work being done by Mr Mizak and TDS in relation to individuals such as

the 19 Persons of Interest; and

(¢)  Mr O’Brien agreed to the payment of the invoices of TDS and DMZ
because Mr Buckley told him that it would be embarrassing for him to
explain to INM, in the context of a cost-cutting exercise, the nature and

scale of the work undertaken.

We are also satisfied that the INM Board was unaware until, at the earliest, August
2017 that Mr Buckley had authorised the removal and interrogation of INM data by
third parties. The INM Board took appropriate action on learning of the Data
Interrogation in August 2017 and, again, on receiving further information in March
2018.

Following notification of the Data Interrogation by INM, the Data Protection
Commission (‘DPC’) carried out an investigation into whether INM had complied
with its obligations as a data controller under the Data Protection Acts 1988 to 2003.
In February 2021, the DPC issued a final report in which it concluded that INM had

14



34.

contravened various sections in the Data Protection Acts and made recommendations

directing INM to address the underlying issues that led to those findings. INM

implemented those recommendations.

(c) The role played by Mr Buckley in the course of the negotiations for the

proposed acquisition of Newstalk Radio.

The background to the proposed acquisition of Newstalk was as follows:

(a)

(b)

(c)

(d)

(e)

(f)

The sale of INM’s shareholding in APN transformed INM’s financial
position enabling it to repay the outstanding amounts due to its bankers
and develop a strategy involving acquisitions in new business areas and

the payment of dividends.

INM recognised that opportunities for growth in its traditional areas of
business were very limited. It resolved to develop the digital products and
services it was able to offer and to diversify into areas of activity
unconnected to print and publishing, with a particular focus on the Island
of Ireland.

In September 2015, INM established a Mergers & Acquisition Committee
to provide oversight, guidance and support to INM’s management in

relation to potential acquisitions.

In the course of discussions between Mr Buckley and Mr Pitt in January
and July 2016, Mr Pitt gained the impression that Mr Buckley was
committed to pursuing a strategy that was favoured by INM’s major
shareholders — Mr O’Brien and Mr Desmond — rather than one that took
into account the interests of all shareholders. He discussed his concerns
at Mr Buckley’s approach with Mr Kennedy, the senior independent

director.

In September 2016, Communicorp, a company owned by Mr O’Brien,

raised the possibility of INM acquiring its subsidiary, Newstalk.
Mr Pitt recognised the potential synergies that could be achieved by

combining the two companies, but was concerned that INM should not

overpay for a loss-making company owned by Mr O’Brien. He also

15



(8)

(h)

(i)

()

(k)

y

(m)

(n)

recognised that the acquisition of Newstalk might encounter regulatory

issues.

Discussions took place between the parties between 1 September and 28
October 2016. Communicorp, which negotiated with INM on an
exclusive basis between 1 September and 28 October 2016, was concerned

to maintain impetus and pressed for an indicative offer to be made.

Such discussions were not reported to the M&A Committee or the INM
Board. The only persons within INM aware of the negotiations were Mr
Buckley, Mr Kennedy, Mr Pitt, Mr Preston and Mr McNulty (head of
M&A at INM).

Communicorp and INM retained independent financial advisers, IBI and

Davy Finance, to advise on the value of Newstalk.

There was a very substantial difference in their valuations — IBI valued
Newstalk at between €30m and €35m; Davy initially valued Newstalk at
between €14 and €18m and then revised that valuation to between €11m
and €15m.

Davy advised INM that the IBI valuation was unrealistically high and the

gap between the valuations was too large to be bridged.

Mr Buckley regarded the acquisition of Newstalk as a strategic
opportunity and urged Mr Pitt and Mr Preston to reassess their approach
to the potential synergies and to IBI’s valuation methodology with a view

to bridging the valuation gap.
Mr Pitt and Mr Preston disagreed with Mr Buckley’s approach and
reported to Mr Kennedy their concerns at the course that the negotiations

were taking.

Mr Buckley was frustrated by what he regarded as a negative attitude on

the part of Mr Preston and, to a lesser extent, Mr Pitt.

16



35.

36.

(p)

Although IBI reduced its valuation to €26.8m, Davy continued to believe
that it’s indicative valuation provided a fair and proper valuation for
Newstalk.

By the end of October 2016, the negotiations had reached an impasse, and
the discussions came to an end without an indicative offer having been

made.

In their protected disclosures, Mr Pitt and Mr Preston asserted that Mr Buckley put

improper pressure on them to increase INM’s valuation of Newstalk — either to the

figure put forward by IBI or to a figure significantly closer to the IBI valuation. In

doing so, they asserted that Mr Buckley sought to promote Mr O’Brien’s interests.

We have concluded that:

(a)

(b)

(c)

Mr Buckley’s belief in the merits of the Newstalk acquisition was
influenced by his growing frustration at INM’s failure to make any
strategic acquisitions and his concern that the failure to progress its
acquisition strategy would give rise to investor dissatisfaction at its failure
to reduce its dependence on print-publishing and therefore put INM’s

long-term future at risk.

Mr Pitt viewed the acquisition as opportunistic and only worth pursuing
if Newstalk could be acquired at a price that reflected its track record and
its uncertain potential. Mr Preston doubted whether INM should acquire
Newstalk because it would involve spending approximately half of its
available resources to acquire a company capable of generating,

optimistically, profits of €1m to €1.5m.

Mr Buckley repeatedly promoted the merits of the proposed acquisition
of Newstalk in meetings with Mr Pitt and Mr Preston. When doing so,
Mr Buckley:

o  Did not explain the strategic importance of the opportunity to

acquire Newstalk and the negotiating strategy he thought should be
adopted.

17



o  Expressed little interest in the rationale for the assumptions on
which the Davy valuation was based and urged Mr Pitt and Mr
Preston to pay more regard to the approach taken, and the

assumptions used, by IBI.

(d) Mr Buckley positioned himself as negotiator and communicator of INM’s
position by interfacing with Mr Shorthouse, Ms Gaffney, and Mr O’Brien
and communicating INM’s position to Communicorp.

37. In our view,

(@) The proposed acquisition of Newstalk should have been reported to and
considered by the M&A Committee at its meeting on 18 October 2016 (at
the latest) and should not have been held back on the grounds that it was
not sufficiently advanced.

(b) In the course of that consideration, the M&A Committee (or, if referred
to it by the M&A Committee, the INM Board) would have had the
opportunity to consider:

o  Whether the opportunity to acquire Newstalk should be pursued;

o  Theimplications arising from the fact that, if it did proceed, it would

involve a major acquisition from INM’s major shareholder; and

o  Mr Buckley’s role in the conduct of the negotiations.

38. In light of the extensive evidence that we have received in relation to the

conversations between Mr Buckley, Mr Pitt and Mr Preston, we have concluded that:

(@) Mr Buckley made many of the comments attributed to him by Mr Pitt and

Mr Preston, including, in particular, that:

o  He wanted to do the deal ‘regardless” (but not what he wanted to

do the deal regardless of);

o He regarded an offer of €14m as an insult to Mr O’Brien;
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39.

40.

(b)

o  Davy could be influenced by management’s views (but did not
explain that he meant that the assumptions that management was
willing to support would be important factors in the valuation made

by Davy); and

o  He wasn’t willing to go back to Mr O’Brien on INM’s valuation of
€17.5m.

Mr Buckley did not say that he wanted the INM valuation to be the same
as the IBI valuation - €26.8m.

In making these comments, Mr Buckley intended to put pressure — but not improper

pressure —on Mr Pitt and Mr Preston to progress the negotiations and increase INM’s

valuation of Newstalk in order to reach a basis on which the negotiations could

continue.

However, as a result of the comments he made, Mr Pitt and Mr Preston thought that

Mr Buckley wanted to increase INM’s valuation above that which was supported by

the independent advice available and above that which they considered appropriate.

We have concluded that:

(a)

(b)

As a result of the approach adopted by Mr Buckley, Mr Pitt and Mr
Preston were concerned that they were being pressured by Mr Buckley to
increase INM’s valuation of Newstalk in order to support a figure
significantly higher than they or Davy considered appropriate to acquire
a company that was, in their view, of limited strategic merit. As a result,
their concerns at the way the proposed acquisition was being handled

increased.

Mr Pitt and Mr Preston also bear some responsibility for the
misunderstandings that arose because they relied on their interpretation
of Mr Buckley’s comments — and failed to take steps to ensure that that
they had done so correctly. They should have raised their concerns at the
approach that Mr Buckley was taking and at what they perceived to be
the inappropriate pressure he was imposing on them with Mr Buckley

directly or should have authorised Mr Kennedy to do so.
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4].

42.

43.

44.

In our view, in circumstances where he was the non-executive Chairman of INM and

a nominee of Mr O’Brien, Mr Buckley should:

(a) Have ensured that the opportunity to acquire Newstalk was passed to

INM’s management to progress;

(b) Have left management to determine whether to proceed with the

negotiations with Communicorp and, if so, on what terms;

(c) Have informed the M&A Committee that the possibility of acquiring
Newstalk from INM’s major shareholder was actively under

consideration;

(d) Not have involved himself in the negotiations to the extent that he did;

and

(e) Not have actively engaged with those representing Communicorp after

the initial indication that Communicorp might be willing to sell Newstalk.
Against this background, we are satisfied that Mr Buckley’s approach to the
negotiations was not motivated by a desire to promote Mr O’Brien’s interests at the

expense of the interests of INM’s shareholders generally.

(d) The manner in which INM handled the protected disclosures by Mr Pitt and

Mr Preston and whether the requirements of the Protected Disclosures Act,

2104 was complied with.

Our Investigation focussed on INM’s response to the protected disclosures of Mr Pitt
and Mr Preston between 11 November 2016, when Mr Pitt first made his disclosure
and 7 December 2016, when INM established the Independent Review.

That required us to consider the manner in which the Sub-Committee appointed on
21 November 2016 considered Mr Pitt’s protected disclosure. The members of the
Sub-Committee were Mr Kennedy (Chair), Mr T. Buckley, Dr O'Hagan and Mr
Marshall.
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45. In considering INM’s response to Mr Pitt’s protected disclosure, we recognise that the

Sub-Committee was facing unusual challenges:

INM was facing significant commercial issues.

These were compounded by the breakdown in relations between the

Chairman and the Chief Executive.

There was then very little experience of the PDA and no relevant

jurisprudence.

The issues raised by the disclosures were complex and the investigative

powers available to INM were limited.

46. The Sub-Committee met on two occasions —on 22 November and 23 November 2016.

47. At the meeting on 22 November 2016, which Dr O’Hagan was unable to attend, the

Sub-Committee considered:

Whether Mr Kennedy was conflicted by virtue of having been involved
in certain conversations during the events that formed part of the

background to Mr Pitt’s protected disclosure; and

A note prepared by McCann FitzGerald of the statement made by Mr Pitt
to Mr Kennedy setting out the matters that were the subject of his

protected disclosure.

48. In relation to the matters raised by Mr Pitt, the Sub-Committee provisionally

concluded that:

(a)

(b)

Mr Pitt’s motivation for making the protected disclosure was irrelevant.
In relation to the proposed payment of a fee to Island Capital:
o  The allegation that Island Capital had added no value in the course

of the negotiations for the sale of INM’s shareholding in APN was

“simply wrong’; and
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o  As the allegation was based on a mistaken premise, it did not need

to be considered further.

(¢) The concerns expressed about editorial interference were speculative in

nature and could not be regarded as establishing any fact.

(d) Although the potential acquisition of Newstalk did not proceed, the

concerns raised by Mr Pitt raised significant issues.
49. The Sub-Committee therefore decided that it:
o  Should send Mr Buckley a copy of the note prepared by McCann
FitzGerald and invite him to meet the Sub-Committee the following day

and respond to the matters raised by Mr Pitt;

o  Would decide whether to meet Mr Pitt after it had met with Mr Buckley

and consider his response to the allegations made; and

o  Would complete its duties as expeditiously as possible.

50. The Sub-Committee met on 23 November 2016.

o  Mr Buckley read a prepared statement and answered questions from the

Sub-Committee; and
o  The minutes of the meeting record that the Sub-Committee:

J Considered the statement by Mr Buckley;

J Noted that there was no suggestion that INM, any shareholder or
other person had suffered any loss, harm or disadvantage and that
this gave a high level of confidence in INM’s governance processes;
and

° Determined, unanimously, that:

it should conclude that having examined the matter referred to 1t

there was no evidence of wrongdoing or of any issues or matter
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which raised a serious concern for the Company and in the
circumstances it should recommend to the Board of the Company
that no further action in respect of the matter referred to it should

be taken.’

51. The Sub-Committee reported these conclusions to the INM Board, which met at
18.00 on 23 November 2016.

52. Following discussion, the INM Board:

©)

Accepted the Sub-Committee’s conclusion that there was no substance to

the allegations made by Mr Pitt;

Was reassured by the fact that, in any event, no loss or harm was suffered
by INM;

Accepted the Sub-Committee’s conclusion that Mr Pitt’s disclosure was

not governed by the PDA; and

Resolved that its principal responsibility was to ensure the effective
management of INM going forward and, therefore, given the breakdown
in trust between the Chairman and the Chief Executive, that Mr Pitt’s

employment should be terminated.

53. We have concluded that:

The Directors proceeded on the basis that Mr Pitt’s disclosure did not
qualify as a protected disclosure under the PDA primarily because there
was no substance to Mr Pitt’s allegations of wrongdoing by Mr Buckley;

and

The Directors’ approach — namely, that whether Mr Pitt’s disclosure fell
within the PDA depended on whether there was substance to the
allegations of wrongdoing by Mr Buckley — involved an incorrect

approach to the legislation.
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54. Against that background, we have concluded that the Sub-Committee’s consideration

of Mr Pitt’s disclosure was fundamentally defective. In reaching that view, we attach

particular importance to:

(a)

(b)

(©)

(d)

(e)

()

Mr Kennedy’s failure to disclose his knowledge and involvement in some

of the matters raised by Mr Pitt.

The Sub-Committee’s rejection of the matters raised by Mr Pitt in
circumstances where it had only an attendance note of a meeting at which
Mr Pitt had set out the issues he wished to raise and without giving him
an opportunity to ensure that the nature of his concerns was correctly

understood and to substantiate the basis for those concerns (if he could).

The failure to give Mr Pitt an opportunity to address the points raised by
Mr Buckley when he responded to Mr Pitt’s disclosure, including the
opportunity to meet with the Sub-Committee and answer their questions

(an opportunity that was afforded to Mr Buckley).

The Sub-Committee’s reliance, without having interviewed Mr Pitt:

o  on its own knowledge and understanding of Mr Pitt’s concerns in

relation to the proposed payment to Island Capital; and

o  on its own assessment of the relative credibility of Mr Pitt and Mr
Buckley’s positions in relation to the issues arising from the

proposed acquisition of Newstalk.

The Sub-Committee’s doubting of Mr Pitt’s credibility on the
misconceived ground that he had failed to raise his concerns with an
appropriate director; a misconception that should have been corrected by
Mr Kennedy and would have been addressed had the Sub-Committee

interviewed Mr Pitt.

The members of the Sub-Committee’s acknowledgement, in their
evidence and submissions, that their primary focus was on the breakdown
in the relations between CEO and Chairman and the implications of that

breakdown for the future management of INM.
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55.

56.

57.

58.

By treating the breakdown in the relations between the CEO and the Chairman and

the implications of that breakdown for the future management of INM as the

principal issue to be addressed, the Sub-Committee:

(a)

(b)

(c)

(d)

Failed to give appropriate or proper weight to the matters raised by Mr
Pitt;

Failed to take the steps necessary to investigate and establish the

implications of the matters raised by Mr Pitt;

Failed to properly discharge the remit given to it by the INM Board and
so did not have a sound and proper basis for the conclusions that it
reported to the INM Board; and

Reported that there was no evidence of any wrongdoing on the part of Mr
Buckley and no matter of concern for the Company with respect to the
issues raised by Mr Pitt, when it did not have a sound basis for doing so

for the reasons set out above.

Those failures cannot be characterised, as asserted by the INM Directors, as an error

of judgement arising solely from the failure to interview Mr Pitt. They arise from a

failure by the Sub-Committee to discharge its responsibilities as set out in its terms of

reference.

Consequently, in our view, the conduct of the Directors concerned fell below that to

be expected of directors of a public limited company in circumstances where very

serious allegations had been made by the company’s CEO against its Chairman which

they had been mandated to investigate.

We have rejected the submissions made:

(a)

(b)

By Mr Preston, that INM had threatened to penalise him for having made
a protected disclosure in breach of section 12(1) of the PDA.

By Mr Pitt and Mr Preston, that Mr Buckley had disclosed information

relating to their protected disclosures to Mr O’Brien and others in breach
of section 16(1) of the PDA.
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59.

60.

61.

62.

63.

64.

() The communication of confidential information relating to the affairs of INM

by Mr Buckley to Mr O’Brien and others on his behalf, including whether such
communications contained inside information.

In the documentation provided in response to statutory requirements that it served
in the course of its investigation, the ODCE received copies of communications
between Mr Buckley and Mr Brien (and others on his behalf) relating to the affairs of
INM.

The ODCE identified 22 communications that appeared to contain information that
was likely to be regarded as confidential to INM. The ODCE considered that some of
those communications contained information that might constitute ‘inside

information’, as defined in the EU Market Abuse Regulations.
In the course of our Investigation, we received further communications between Mr
Buckley and Mr O’Brien, 34 of which appeared to involve the provision of

confidential and/or ‘inside information’ to Mr Buckley.

We considered whether these communications contained information that was

confidential to INM and/or constituted “inside information”.

Confidential Information

Mr Buckley and the INM Directors accepted that 42 of the 56 communications did

contain information confidential to INM.

We accept that:

(@) Mr Buckley disclosed information to Mr O’Brien in the belief that Mr

O’Brien was an insider and would keep any information confidential.

(b) The confidential information was not disclosed by Mr Buckley for an

improper purpose.
(¢) In August 2016, Mr Buckley signed a memorandum under which he

agreed ‘not to use or disclose [confidential] information ... without due

authorisation”. Although that memorandum did not state how such
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65.

66.

67.

authorisation could be obtained, it did state that if further information

was required, Mr Buckley should contact Mr Doorly.

(d) Mr Buckley did not, on any occasion, obtain authority to communicate

with Mr O’Brien (nor did he approach Mr Doorly for guidance).

(e) Mr Buckley did not consider issues such as confidentiality or inside
information when communicating with Mr O’Brien about INM related
matters.

Against that background, it is clear that Mr Buckley’s disclosure of confidential
information to Mr O’Brien after August 2016 was not in compliance with the

Company’s policies and, in particular, the terms of the memorandum that he signed.

We are satisfied that Mr O’Brien proceeded on the basis that he was an insider and

was careful to ensure that:

(@) If he was given confidential information, he did not breach that

confidentiality; and

(b) He did not misuse the information contained in such communications.

Inside Information

We received expert evidence as to whether the communications contained
information meeting the definition of ‘inside information’ as defined in the EU

Market Abuse Regulations.

(a) Mr Fettin, instructed by us, concluded that 37 of the communications did
not contain information that met one or more of the elements in the

definition of ‘inside information’.

He concluded that 19 of the communications did contain information that

met the definition of ‘inside information’.

(b) Mr Aylard, instructed by Mr Buckley, considered 8 of the

communications that Mr Fettin concluded contained ‘inside information’.
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(c)

He disagreed with Mr Fettin’s methodology and concluded that Mr Fettin
had approached one element of the definition — whether the information

was likely to have a significant effect on INM’s share price — incorrectly.

Having applied what he contended was the correct test, he concluded that

none of the 8 communications contained ‘inside information’.

Mr Dobbie, instructed on behalf of Mr Connolly, concluded that Mr
Connolly’s disclosure of information relating to INM’s proposed sale of its
shareholding in APN occurred in circumstances specifically permitted by
the legislative regime. It was therefore, information Mr Connolly was
permitted to disclose under the Market Abuse Rules and, therefore, the

disclosure of that information was not unlawful.

68. In relation to those communications in relation to which we received evidence that

they contained ‘inside information:

(a)

(b)

(c)

We have concluded that Mr Aylard’s approach to whether the
information contained in a particular communication was likely to have a

significant effect on INM’s share price was correct.

In relation to the eight communications that he considered, we accept Mr
Aylard’s evidence that such communications did not include information
that was likely to have a significant effect on INM’s share price and,
therefore, did not contain inside information.

We have concluded that the nine communications between Mr Buckley
and Mr O’Brien (or Mr Shorthouse) relating to Mr Pitt’s protected

disclosure included significant confidential information relating to:

o  The allegations made by Mr Pitt and Mr Buckley’s response to those

allegations;

o) The breakdown in relations between Mr Pitt and Mr Buckley;

o The involvement of the ODCE; and
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69.

70.

71.

72.

73.

o  How those matters were being addressed by INM, including the

legal advice that it was receiving.

We are satisfied that such communications included information that was
likely to have a significant effect on INM’s share price and, therefore,

contained inside information.

(d) Weaccept that when Mr Buckley and Mr Connolly provided information
to Mr O’Brien and Mr Hayes relating to the proposed sale of INM’s
shareholding in APN, they did so in the normal course of their
employment and where Mr O’Brien and Mr Hayes were under an implied
duty of confidentiality. = Accordingly, they complied with the

requirements for the selective disclosure of information.

INM'’s response on becoming aware of these communications

In accordance with the Order, we also considered the INM Board’s response on

becoming aware of the communications between Mr Buckley and Mr O’Brien.

Other than Mr Connolly, the Directors had no contemporaneous knowledge of the
specific communications sent by Mr Buckley to Mr O’Brien. Mr Connolly had
contemporaneous knowledge of four of the communications, one of which is referred

to in paragraph 67(c) above.

In February 2017, the Special Committee became aware that confidential material

relating to the dispute with Mr Pitt had been shared with Mr O’Brien by Mr Buckley.

We have concluded that the decision of the Special Committee not to take any steps
in relation to the provision of such information by Mr Buckley to Mr O’Brien pending
the outcome of the Independent Review (which was then continuing) was within the

bounds of what was reasonable.

In August 2017, following completion of the Independent Review, the Directors were
required to manage a wide range of matters — including implementation of the
Independent Reviewers’ recommendations, responding to the ODCE statutory
requirements, and managing the breakdown in relations between the CEO, the CFO
and the Chairman — and, as a result, they did not make enquiries into the nature and

extent of the communications between Mr Buckley and Mr O’Brien.
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74.

75.

76.

77.

78.

79.

We accept that the Directors acted to the best of their ability in navigating an
exceptional and complex situation and that, in those circumstances, the approach

they took was appropriate.

In March 2018, the Special Committee became aware of the nature and extent of the
communications between Mr Buckley and Mr O’Brien when Mr Drennan’s affidavit

in support of the proceedings to appoint Inspectors was served on INM.

The INM Board met the following day and instructed Deloitte to extend the
Independent Effectiveness Review that it was carrying out to include the implications

of the disclosure of confidential material disclosed in Mr Drennan’s affidavit.

In our view, the steps taken by the INM Board following receipt of Mr Drennan’s
affidavit — namely to commission a review of INM’s policies and procedures and
implement the recommendations received — were appropriate.

(H Other Matters.

In the course of cross-examination, Mr Pitt and Mr Preston were challenged on:

o  Their decision to make protected disclosures under the PDA when they

had an existing duty to disclose such matters to the INM Board.

o  Their motivation when making protected disclosures.

o  Their assertion that they acted independently in making their protected

disclosures.

o  The integrity of the allegations made by them in their protected

disclosures.
In relation to whether Mr Pitt and Mr Preston were entitled to make protected
disclosures under the PDA, and their motivation when doing so, we have concluded

that:

(a) Mr Pitt was entitled to rely on the PDA and to make that disclosure to the

Senior Independent Director, Mr Kennedy.
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(b)

(c)

(d)

We, therefore, reject the submission that, in making that protected

disclosure, Mr Pitt breached his duty as a director.

Mr Pitt was not in breach of his duty as a director by failing to disclose

the following matters to the INM Board when he became aware of them:

His concern that the proposed payment to Island Capital
represented a fraudulent attempt to benefit Mr O’Brien to the
detriment of INM’s shareholders generally because that was not a
possibility that he identified in March 2015 or at any time before
late October/early November 2016; and

His understanding that the removal and search of INM’s data
authorised by Mr Buckley had not been undertaken for the benefit
of INM because:

J The information given to him by Mr Wilde was unspecific and
involved speculation as to the person(s) for whom it was

undertaken.

o It would have been unrealistic to make a disclosure that would
have involved expressing concerns about a search authorised

by Mr Buckley without any supporting evidence.

Mr Pitt:

Made his protected disclosure because he was concerned that INM’s
affairs were not being managed in the interests of all shareholders;

and

Did not make his protected disclosures in order to optimise his

compensation on leaving INM.

Mr Preston:

Had a legitimate concern to ensure that his position was not
adversely affected as a consequence of the issues being raised by Mr
Pitt; and
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80.

81.

82.

o  Acted bona fide in concluding that he should ensure that the INM
Board was aware of the information he could provide in relation to

those issues.

In relation to Mr Pitt and Mr Preston’s assertion that they acted independently in

making their protected disclosures, we have concluded that:

(a) Whilst the cooperation between Mr Pitt and Mr Preston was unsurprising
given the joint involvement in the events related to the proposed
acquisition of Newstalk, it was inappropriate and misleading not to

disclose such cooperation from the outset.

(b) Inrepresenting to usthat their positions were entirely independent, when

they were not, Mr Pitt and Mr Preston misled us.

(c) It was unsatisfactory and unfair to Mr Buckley (and other parties to the
Investigation) that it only emerged in the course of cross-examination that

a failure to disclose material documentation had occurred.

(d) Having regard to the manner in which the failure to disclose
documentation emerged, Mr Preston did not withhold documents
deliberately. Nor did he intend to mislead us in asserting that that he

acted independently in making his disclosure.

Having regard to the totality of the evidence we received, the interaction between
Mr Pitt and Mr Preston did not affect the substance of their disclosures so as to

undermine the integrity or credibility of those disclosures.

In relation to the challenges to the integrity of Mr Pitt and Mr Preston in making the
allegations in their protected disclosures, we have concluded that, whilst certain of
the facts or matters relied upon or conclusions reached by them were not correct,
that did not occur because those matters were fabricated, exaggerated or invented.
We are, therefore, satisfied as to Mr Pitt and Mr Preston’s bona fides in the expression

of their concerns.

We have reached these conclusions having had the opportunity to observe the

principal witnesses giving evidence, including under cross-examination. Mr Pitt, for
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example, was cross-examined for in excess of 45 hours on 13 days spread over 19

weeks.

The Order — paragraph (j)

83. Paragraph (j) of the Order requires us to investigate and report whether, arising out

of the foregoing or any other matters identified by us:

(i)  The affairs of INM have been conducted:

o In an unlawful manner; or

o  Inamanner that is unfairly prejudicial to some part of its members.

(i) Any actual or proposed act or omission of the Company (including an act
or omission on its behalf) was, is or would be unfairly prejudicial to some

part of its members;

(iii) Persons connected with the management of the Company's affairs have,
in that connection, been guilty of misfeasance or other misconduct

towards the Company or its members; or

(iv) The Company's members have not been given all the information relating

to its affairs, which they might reasonably expect.

84. As will be apparent from the executive summary above, we have concluded that in

relation to:

o  The sale of INM’s shareholding in APN:

J Mr Buckley’s failure to report the agreement he had reached with
Mr O’Brien to INM’s management or the INM Board of the
agreement he had reached with Mr O’Brien was inconsistent with
his responsibility as a director to disclose material facts and matters
to the INM Board.
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o Mr Buckley’s agreement to make ex gratia payments to Mr Cosgrove
and Mr Harris was inappropriate and such payments, had they been

made, would not have been a proper use of INM’s funds.

o  The Data Interrogation:

J We were not persuaded by the evidence given by Mr Mizak as to
the manner in which he generated the names that he provided to
TDS following the location of Mr Webb’s mailbox in October 2014.

° In those circumstances, and in the absence of further
contemporaneous documentation or information or any other
evidence to shed light on the parameters of the Data Interrogation,
and bearing in mind the very serious nature of the allegation and
the degree of care which we have to exercise in reaching a
conclusion, we do not think it would be appropriate to speculate on
how the list of the 19 Persons of Interest or any other lists were

compiled.

. Mr Buckley did not disclose the commencement and conduct of the

Data Interrogation to INM’s management or the INM Board.

e  The DPC issued a final report in which it concluded that INM had
contravened various sections in the Data Protection Acts and made
recommendations directing INM to address the underlying issues

that led to those findings.
o  The proposed acquisition of Newstalk:
J The proposed acquisition of Newstalk should have been reported to
and considered by the M&A Committee at its meeting on 18 October
2016 (at the latest) and should not have been held back on the
grounds that it was not sufficiently advanced.

. Mr Buckley should:

- Have ensured that the opportunity to acquire Newstalk was

passed to INM’s management to progress;

34



- Have left management to determine whether to proceed with

the negotiations with Communicorp and, if so, on what terms;

- Have informed the M&A Committee that the possibility of
acquiring Newstalk from INM’s major shareholder was

actively under consideration;

- Not have involved himself in the negotiations to the extent
that he did; and

- Not have actively engaged with those representing
Communicorp after the initial indication that Communicorp

might be willing to sell Newstalk.

o  INM'’s consideration of Mr Pitt and Mr Preston’s protected disclosures:

. The Directors proceeded on the basis that Mr Pitt’s disclosure was
not a protected disclosure under the PDA primarily because there
was no substance to Mr Pitt’s allegations of wrongdoing by Mr
Buckley. That approach involved an incorrect approach to the

legislation.

° The Sub-Committee’s consideration of Mr Pitt’s disclosure was

fundamentally defective.

. The conduct of the Directors concerned fell below that to be
expected of directors of a public limited company in circumstances
where very serious allegations had been made by the company’s
CEO against its Chairman which they had been mandated to

investigate.

o  The communications by Mr Buckley to Mr O’Brien containing

confidential and/or inside information:
. Mr Buckley’s disclosure of confidential information to Mr O’Brien

after August 2016 was not in compliance with the INM’s policies

and, in particular, the terms of the memorandum that he signed.
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85.

J The nine communications between Mr Buckley and Mr O’Brien (or
Mr Shorthouse) relating to Mr Pitt’s protected disclosure included
confidential information that was likely to have a significant effect

on INM’s share price and, therefore, contained inside information.

e  The information was not disclosed by Mr Buckley for an improper
purpose and further, that the information disclosed was not misused
by Mr O’Brien.

While technical breaches of the Data Protection Acts by INM were established, and
inside information was disclosed to Mr O’Brien by Mr Buckley, such matters do not,
in our view, amount to the affairs of INM being conducted in breach of the provisions

of section 748 of the Act as contemplated by paragraph (j) of the Order appointing us.

Expenses of the Inspection

86.

87.

88.

89.

Section 762(1) of the Act provides that the expenses of an investigation by an
inspector appointed under or 748(1) shall be defrayed in the first instance by the

“relevant authority”, in this instance, the Director of Corporate Enforcement.

Section 762(2) of the Act provides that the court “may direct”that a body corporate
dealt with in the report or the applicant(s) for the appointment of the inspector ‘shal/

be liable to repay the relevant authority so much of the expenses as the court directs”.
Section 762(6) of the Act, provides that, in light of the investigation,

‘an inspector may or, if the court so directs, shall recommend in his or her
report what directions (if any) he or she considers to be appropriate under

subsection (2).”

Having considered the matters that emerged in the course of our Investigation and
the conclusions we have reached, we have concluded that we should not make a
recommendation regarding payment of the expenses of the Investigation in the
absence of a direction by the Court to do so. Accordingly, any issue that may arise in
relation to the payment of the expenses of the Investigation should be determined by

the Court.
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CHAPTER 2 — INDEPENDENT NEWS AND MEDIA PLC

The Company

1.  The company was incorporated as Independent Newspapers Ltd by William Martin
Murphy on 31 December 1904 as the publisher of the ‘Irish Independent’.

2. Sir Anthony O’Reilly acquired control of Independent Newspapers Ltd in 1973. The
company was re-registered under the Companies Act 1983 on 6th February 1985 as
Independent Newspapers, Public Limited Company and floated on the Irish and
London Stock Exchanges.

3.  Following its acquisition by Sir Anthony O’Reilly, Independent Newspapers, Public
Limited Company acquired significant newspaper and media interests in Australia
(Provincial Newspapers (QLD) Ltd — 1988), the UK (The Independent — 1993/1994),
South Africa (Argus — 1994) and New Zealand (New Zealand Herald — 1995).

4.  Independent Newspapers, Public Limited Company changed its name to Independent
News and Media Public Limited Company (‘INM’) with effect from 9 June 1999.

5.  Throughout this period, INM was headquartered in Dublin.

6.  Mr O’Brien first acquired a shareholding in INM in 2006 and, by 2009 his holding
had increased to 26%. In March 2009, INM agreed that Mr O’Brien should be entitled
to nominate 3 directors to the Board. The directors nominated by Mr O’Brien were

Leslie Buckley, Paul Connolly and Lucy Gaffney.

7. However, in October 2009, as a result of an agreement reached with INM’s
bondholders to address INM’s indebtedness(see below), Mr O’Brien’s shareholding
reduced to 13.8%.

8. In April 2010, Mr O’Brien increased his shareholding in INM from 13.8% to 18% and,
by doing so, became INM’s largest shareholder.

9. On 18 March 2011, Mr Dermot Desmond, through his investment vehicle, 11U
Nominees Limited (‘1IU’), acquired 1.25 million shares in INM (<1%). On 10
December 2012, David Harrison, nominated by IIU, was appointed to the Board.
ITIU’s holding had increased to 6.36%.
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11.

12.

13.

14.

Following the sale of the O'Reilly holding in INM in 2012, the two largest

shareholders were Mr O’Brien and Mr Desmond.

Although Mr Buckley was not re-elected as a director at INM’s AGM on 3 June 2011,
he was elected a director at INM’s EGM on 27 August 2012 and was then appointed
Chairman. In May 2014, following the resignation of Mr Crowley, the then CEO, Mr
Buckley was appointed Executive Chairman, a position he held until Mr Pitt was
appointed CEO in October 2014.

On 30 April 2019, Independent News and Media plc was acquired by Mediahuis NV.

In August 2019, the company was re-registered as a private company, Independent
News and Media Group Limited. On 12 May 2021, the company changed its name to
Mediahuis Ireland Group Limited.

Throughout the period with which this Inspection is concerned, the company’s name
was Independent News and Media plc. Accordingly, throughout this Report the

company is referred to as INM.

INM's Indebtedness and Restructuring

15.

16.

17.

18.

In May 2009, INM defaulted on its bond and bank debt and entered into a standstill
agreement with its lenders. Under the terms of the standstill agreement, INM was
required to obtain the consent of its bondholders and banks for any actions that were

outside its agreed budget for a particular year.

In October 2009, INM reached agreement with its bondholders as a result of
which €123m of bonds were exchanged for 723.2m new ordinary shares in INM,

representing a 46pc stake in the group.

Whilst this resolved the issues with the bondholders, it did not solve the high level
of debt and, by 2012, INM’s group debt exceeded €420 million and it was facing
insolvency. Mr Buckley was asked by Mr O’Brien to become Chairman of INM given

his experience in restructuring.
Although the banks were putting pressure on INM to sell a number of key assets, the

directors strongly resisted a fire sale of the group’s assets and set about restructuring

the group.
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20.

21.

22.

There were protracted negotiations between INM and its banks in 2012/2013, with
the banks demanding that shareholders put up significant new equity in return for
debt write-down. These negotiations included the involvement of Mr O’Brien, Mr
Hayes (on behalf of Mr O’Brien) and Mr Bateson (on behalf of Mr Desmond). The
restructuring, which was completed in December 2013, involved a number of

measures:

o  INM’s banks wrote off €135 million in consideration for receiving INM

shares. Such shares benefited from anti-dilution rights until April 2014;

o  The bank write-off was conditional on INM raising €40 million of new
equity by the end of 2013. This was achieved through a rights issue
underwritten by INM’s largest shareholders — Mr O’Brien and Mr

Desmond,;

o  The sale of a number of subsidiaries, including INM Outdoor which
owned INM’s outdoor advertising interests in 13 countries in Africa for
€150.7 million; and

o  INM agreed to a number of restrictive covenants that, amongst other
things, precluded the payment of dividends and the making of

acquisitions.

INM successfully argued that its shareholding in APN News & Media Limited was
undervalued and that that holding should not be sold as part of the restructuring.

Whilst negotiating the restructuring programme, INM also undertook a substantial
cost reduction programme led by Mr Buckley. That resulted in €22 million being
taken out of the INM cost base in 2013.

On 18 December 2013, following the rights issue to raise the additional equity
required by the banks, Mr O’Brien’s holding increased to 29.9% and Mr Desmond’s
holding increased to 15%.

Following the restructuring programme, INM had outstanding debts of €95 million.
Had INM’s 2013 rights issue been unsuccessful, the banks would have taken control
of INM and would have had the right to determine if and when INM’s assets should
be sold.
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24.

25.

26.

27.

28.

The sale of INM’s shareholding in APN in March 2015 was the final step in the
transformation of INM. The proceeds from the sale of the APN shareholding - €115.5
million — enabled INM to pay off'its outstanding bank debt and to emerge from lender
“oversight” in May 2015. Having cleared the bank debt, INM was able to look to the
future — to address its pension deficits and to implement a strategy for growth in order

to build shareholder value.

The restructuring of INM’s debt and the transformation of INM was generally
considered to be a remarkable achievement, in which the determination and
leadership of Mr Buckley and the support of INM’s largest shareholders, Mr O’Brien

and Mr Desmond were instrumental.

At the time of the events with which this Report is concerned, INM described itself
as “the leading newspaper and on-line publisher on the island of Ireland’. It
published articles by independent, professional journalists providing diverse views,
leading and contributing to national conversations on politics, current affairs, culture,

the arts, sports and other topics of public interest in Ireland.

Some of the better-known titles that it published were “7The Irish Independent’, the
“Sunday Independent’, the “Herald’, the “Sunday World’, the “Star’ and the “Belfast
Telegraph”. It also published a number of long-established, popular regional titles —
the “Kerryman’, the “Drogheda Independent’, the “Sligo Champion”, the “ Wicklow
People”, the “ Wexford People”, the “ Waterford People” — and a magazine — “Ireland’s
Own”. INM was also the largest wholesale distributor of newspapers and magazines

on the island of Ireland.

However, as a result of the development of the internet and digital and social media,
traditional print media, in Ireland and elsewhere, was operating in a very difficult
environment. Three key sources of revenue — advertising, circulation and
distribution — were in serious decline. In large part this was attributable to the
migration of advertisers away from traditional media to on-line and social media
platforms which offered ‘targeted’ advertising towards users who were more likely to
be attracted to particular products or services, using algorithms which analysed user
data. Circulation of newspapers had also declined significantly. This, too, was

attributable to consumers’ willingness to rely on free online news sources.

In responding to these challenges, traditional media found it difficult to attract ‘pay

per use” subscribers to on-line publications. INM made significant investments to
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29.

30.

develop an online and digital presence and to diversify its business away from reliance
on traditional print newspapers. However, INM’s digital advertising revenues in the

Irish market were challenged by global platforms such as Google and Facebook.

As at 31 December 2017, the INM group had net assets of €76.1m, and achieved
profits before tax of €28.5m on group turnover of €293m.

When the events considered in this Report occurred, INM had some 7,485
shareholders, including four other shareholders with notifiable shareholdings (i.e.

over 3%) — UBS Investment Bank, Farringdon, Commerzbank and Polar Capital LLP.

Appointment of Mr Pitt as CEO

31.

32.

INM’s CEO, Mr Crowley, resigned on 19 May 2014. Following a search for a new
CEO, three candidates were shortlisted and interviewed by Mr Buckley, Mr Terry
Buckley and Ms Gaffney.

Mr Buckley said that Mr Pitt gave an excellent presentation. Ms Gaffney told us that:

1 liked him because he was -- I had been a non-executive director on the Tesco
Board here in Ireland, so I knew there, their attention to detail, and I know
they were very results focused, attention to detail, very operational focused,
which they needed in all of their executives. I also -- so I knew that he would
bring that level of oversight, which we always look for. The second thing was
that he had recently, to the best of my recollection, in the Czech Republic, had
digitalised and had done the Tesco on-line shopping, and I thought that was a
really interesting [match/ for INM at the time because we were trying to shift
our focus more towards digital and on-line, on-line readership. So to me that
was a good, you know. He also was a strong he would, you know physically
quite imposing, gruft, and I felt that he would be, you know;, it is a strong, it

was a strong Board at the time.’

These views were not shared by Mr Terry Buckley. He was concerned that Mr Pitt
had no media background, no experience in contributing to company strategy, a lack
of vision for INM, and appeared to have poor interpersonal skills. He did not vote in

favour of Mr Pitt's appointment.
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33. Mr Pitt’s appointment was announced in July 2014 and joined INM on 6 October
2014. He became a director of INM on 28 January 2016.

The Board of Directors

34. The directors of INM between 1 January 2013 to 23 March 2018, the period when the

events that are the subject of this Report occurred, are set out in Table 1 below.

Table 1
Name Date of | Date of Retirement | Position and Board
Appointment Committees

Leslie Buckley 13 March 2009 3 June 2011 Non-Executive

Director
27 August 2012 1 March 2018 Chairman

Executive  Chairman
(19 May to 6 October
2014)

Jerome Kennedy | 27 August 2012 23 August 2017 Audit & Risk C'tee
M&A C’tee
Special C’tee

Paul Connolly 13 March 2009 31 May 2018

Dr Len O’Hagan 27 August 2012 Present Audit & Risk C'tee
Remuneration C'tee
Special C’tee

Allan Marshall 14 June 2012 1 March 2018 Remuneration C’tee
Disclosure C'tee

Triona Mullane 27 August 2012 31 July 2019 Digital C’tee

David Harrison 10 December 2012 | 22 December 2017 | Digital C'tee
M&A C’tee
Special C’tee

Terry Buckley 5 July 2012 31 May 2018 Special C'tee

Lucy Gaffney 13 March 2009 30 October 2015

Robert Pitt 28 January 2016 13 October 2017 Chief Executive Officer

Michael Doorly 18 October 2017 31 July 2019 Chief Executive Officer

42



Name Date of | Date of Retirement | Position and Board
Appointment Committees

Formerly = Company
Secretary

Murdoch 1 March 2018 Present Chairman

MacLennan

John Bateson 1 March 2018 31 July 2019

Seamus Taaffe 1 March 2018 31 July 2019

Fionnuala Duggan | 1 March 2018 31 December 2020

35. All the directors had extensive corporate experience:

()

(1)

Leslie Buckley

Mr Buckley was nominated to the INM Board in 2009 as a representative of Mr
O’Brien. He was a Non-Executive Director from 2009 to 2011 and Non-
Executive Chairman from 2012 to 2018 (save for a period in 2014 when he was

Executive Chairman of INM).

He was also Vice Chairman of Digicel and a director of a number of companies

including Actavo group, Nualtra Limited and Initiafy Limited.
He had held executive and non-executive positions in both public and private
companies including Saon Group, Jefferson Smurfit Group, Aer Lingus plc and

Esat Telecom Group plc.

Jerome Kennedy

Mr Kennedy was a partner in KPMG Ireland from 1979 to 2004, being managing
partner from 1995 to 2004.

Since retiring from KPMG, Mr Kennedy has been a non-executive director of a
number of public and private companies including New Ireland Assurance plc,

Bank of Ireland plc, Total Produce plc and Green Reit plc.
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(iv)

v)

(v)

(vii)

Paul Connolly

Mr Connolly was nominated to the INM Board in March 2009 as a
representative of Mr O’Brien. He is Chairman of Connolly Capital Limited, a
Dublin based corporate finance advisory firm. He was also a director of APN

and Communicorp.

Mr Connolly was an external Senior Adviser to Credit Suisse and a director of

Digicel Group, Esat Telecom, Vordel Inc. and Melita Cable plc.

Dr Len O’Hagan CBE

Dr O’Hagan joined the INM Board in 2012. A former Chief Executive of the
Royal College of Physicians, Dr O’Hagan has been Chairman of Northern
Ireland Water, Chairman of Belfast Harbour Commissioners and has held senior
positions in a number of public and private companies including Smurfit Group,

Fitzwilliam Plc, and Safeway Ireland.

Allan Marshall

Mr Marshall worked in newspaper publishing in Australia from 1971 to 1987
before joining Associated Newspapers Limited. He became a director of
Associated Newspaper Limited in 1990, becoming Chief Operations and
Technology Director. Since 2005, Mr Marshall has provided consultancy
services to the publishing industry.

Triona Mullane

Ms Mullane joined the INM Board in 2012. She held senior management
positions with Aldiscon until its acquisition by Logica in 1997, following which
she became Chief Technology Officer for Logica North America. Ms Mullane
was Chief Technology Officer of ANAM Mobile Limited (2003 to 2006) and
NewBay Software (2007 to 2011). She also founded Adme Technologies.

David Harrison

Mr Harrison joined the INM Board in 2012 as a representative of IIU. He was

Chief Executive of Intuition Publishing Limited, a company owned by Mr
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Dermot Desmond. Prior to joining Intuition Publishing Limited, Mr Harrison
worked on the restructuring of Irish Food Processors Group (previously

Goodman International).

(viii) Terry Buckley

(ix)

%)

(x1)

Mr Terry Buckley joined the INM Board in 2012. He has been Managing
Director of Clear Channel Ireland since 1997. Mr Buckley was Group
Marketing Director of Allegro Group from 1995 to 1997 and, prior to that, he

held a number of senior positions with United Drug plc.

Lucy Gaffney

Ms Gaffney was nominated to the INM Board in March 2009 as a representative
of Mr O’Brien in 2009. She remained a director until 2015.

Since 2010, Ms Gaffney has been Chairperson of Communicorp Group Limited.
Prior to that she was Sales and Marketing Director of 98FM. She was a founding
director of Digicel Group having held senior positions with Esat Telecom. She
has been a non-executive director of a number of other companies, including

Topaz Energy Group Limited, Ulster Bank Limited and Tesco Ireland.
Robert Pitt

Mr Pitt joined INM on 6 October 2014 as Chief Executive Officer. He became
a director on 28 January 2016.

Before joining INM, Mr Pitt worked in the Czech Republic , becoming Chief
Operating Officer of Lidl and then, in 2008, of Tesco for Central and Eastern

Europe.

Michael Doorly

Mr Doorly joined INM in 1989 as Financial Controller of regional newspapers
before becoming Finance Director of Independent Newspapers (Ireland)
Limited. He then became Operations Director of INM. He became Company
Secretary from 31 December 2013 to 13 October 2017 and Chief Risk Officer
from April 2016 to 13 October 2017.
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He joined the INM Board on being appointed Chief Executive Officer on 18
October 2017.

Murdoch Maclennan

Mr MacLennan joined the INM Board in March 2018 and became Non-

Executive Chairman.

At the time of his appointment, he was a non-executive director of the
Telegraph Media Group, having been its Chief Executive Officer for 13 years.
Before that he was Group Managing Director of Associated Newspapers for 10

years and, prior to that, Operations Director of Mirror Group Newspapers.

He had held positions in numerous newspaper and newspaper related bodies
including the World Association of Newspapers and the Newspaper Publishers

Association.

(xiii) John Bateson

Mr Bateson joined the INM Board in March 2018 as a representative of IIU. He
is a Managing Director and Senior Portfolio Manager of the private equity firm,
International Investment & Underwriting, the parent of ITU .

(xiv) Seamus Tafte

(xv)

Mr Taffe joined the INM Board in March 2018. He was a Senior Audit Partner
of KPMG and Board member of KPMG Ireland until his retirement in 2009.
Following his retirement, Mr Taffe has been a director of Total Produce plc and

a number of private Irish companies.

Fionnuala Duggan

Ms Duggan joined the INM Board in March 2018. She was Managing Director
of KNect365 Learning, part of Informa plc and is a partner in Impressario Media
LLP. Prior to that, Ms Duggan held senior positions in companies such as EMI,
Macmillan Publishers Ltd, Maxwell Multi Media and The Random House
Group Limited (as Digital Director).
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CHAPTER 3 — THE INVESTIGATION BY THE OFFICE OF THE DIRECTOR
OF CORPORATE ENFORCEMENT AND THE PROCEEDINGS TO
APPOINT INSPECTORS

1. This Chapter summarises the sequence of events that led to the appointment of
Inspectors by the President of the High Court to investigate and report on certain
aspects of the affairs of INM:

(@) The disclosures made by Mr Pitt and Mr Preston to INM and the handling of

those disclosures.

(b) The disclosures made by Mr Pitt and Mr Preston and the consequential
investigation made by the Director of Corporate Enforcement (the 'Director’)
into the affairs of INM.

(¢) The application made by the Director for the appointment of Inspectors to carry
out an Investigation into a number of matters arising from the ODCE’s

investigation.

A. The disclosures made by Mr Pitt and Mr Preston to INM and the handling of those

disclosures.

Mr Pitt

2. On 11 November 2016, Mr Pitt, the CEO of INM, met Mr Kennedy at the Conrad
Hotel in Dublin and alleged that Mr Buckley had:

(i)  Pressurised Mr Pitt and Mr Preston to inflate the amount of a proposed

offer to acquire a company ultimately owned by Mr O’Brien, Newstalk;

(i) Proposed that INM should pay a fee to Island Capital, a company owned
by Mr O’Brien, for advice given to INM in connection with its sale of its
shareholding in APN in circumstances where, in Mr Pitt’s view, no such

services had been provided by Island Capital; and

(iii) On occasions, expressed the view that the two major shareholders should

be treated more advantageously than other shareholders.
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Mr Pitt said that he intended this to be a formal disclosure under the PDA. He
confirmed that Mr Kennedy could inform Mr Buckley of the issues that Mr Pitt had
raised and asked Mr Kennedy to advise the INM Board of the issues that he had raised

so that it could consider what action to take.

During the following week, Mr Kennedy sought advice from McCann FitzGerald as
to how INM should deal with the situation that had arisen and whether it was, in
fact, a disclosure to which the PDA applied.

On 16 November 2016, Mr Pitt and Mr Kennedy met at McCann FitzGerald’s offices.
The meeting was also attended by Mr Preston and representatives of McCann
FitzGerald. Mr Kennedy requested the meeting to ensure that he (and the others
present) understood the issues being raised by Mr Pitt. Mr Pitt repeated, in greater
detail, the issues that he had reported to Mr Kennedy on 11 November 2016.

By 18 November 2016, Mr Pitt met with representatives from the ODCE and
disclosed to them the same matters as he had raised with Mr Kennedy. He also
provided the ODCE with a file containing a number of documents relevant to those

issues.

On 21 November 2016, the INM Board met to consider the approach to be taken in
light of Mr Pitt’s disclosure. The Board approved the establishment of a committee
of the Board (‘the Sub-Committee’) to deal with the issues arising from Mr Pitt’s
disclosure and approved its terms of reference. The members of the Sub-Committee
were Mr Kennedy, Dr O’'Hagan, Mr Marshall and Mr T. Buckley. The INM Board
resolved to meet again on 23 November 2016 to receive a report from the Sub-

Committee.

The Sub-Committee (other than Dr O’Hagan) met on 22 November 2016 and
considered the note of the meeting that had taken place on 16 November 2016 which
set out the issues raised by Mr Pitt.

The Sub-Committee met again on 23 November 2016 at which Mr Buckley made a

statement addressing the issues raised by Mr Pitt and answered questions from the

Sub-Committee.
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11.

12.

13.

14.

Having heard from Mr Buckley, the Sub-Committee discussed the information it had

received. It noted that:

*.. there was no suggestion in [Mr Pitt’s] statement that the Company or any
shareholder or other person had suffered any loss, harm, or disadvantage arising
from the issues raised ... . This gave a high level of confidence that the
Company's governance processes and checks and balances are appropriate

robust and effective.’

and concluded that:

*.. there was no evidence of wrongdoing or of any issue or matter which raised
a serious concern for the Company and in the circumstances it should

recommend that no further action in respect of the issue should be taken.’

As proposed, the INM Board met on 23 November 2016 to receive the Sub-
Committee’s report. The Sub-Committee reported that it had considered statements
by Mr Pitt and Mr Buckley and that it had concluded that there was no evidence of
wrongdoing. The Board unanimously accepted the Sub-Committee report and
conclusion. On being told of that decision, Mr Pitt informed the Board that he was

reserving his position.

Subsequently, following rumours circulating in the market and press enquiries, INM
issued an announcement on 29 November 2016, confirming that an issue had arisen
between Mr Pitt and Mr Buckley in relation to the terms of a possible acquisition by
INM and that the Board had established a Sub-Committee to review the issues which

had concluded that no issue of concern arose for the Company.

Mr Preston

At the end of November 2016, Daniel Spring & Co advised McCann FitzGerald that
Mr Preston wished to make a protected disclosure to INM relating to the proposed
acquisition of Newstalk Limited. On 5 December 2016, Mr Preston made that
disclosure to Dr O'Hagan.

On 7 December 2016, the INM Board resolved that Mr Preston’s disclosure should be
considered by the Sub-Committee that had considered Mr Pitt’s disclosure.
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16.

17.

18.

On 20 December 2016, following an approach by the ODCE, Mr Preston met with
the ODCE and repeated the information he had given Dr O’Hagan.

The Independent Review

In light of continuing criticisms by Mr Pitt of the way the Sub-Committee had
conducted its consideration of his disclosure, the INM Board decided that a review of
the matters raised by Mr Pitt and all related matters should be carried out by a suitably
qualified and experienced individual independent of INM (the ‘Independent
Review’). In the event the Independent Review was carried out by two independent
individuals — Mr David Barniville, SC (as he then was) and Mr Stephen Kingon CBE,
FCA (the ‘Independent Reviewers’).

On 21 December 2016, the Sub-Committee concluded that the Independent Review

was the appropriate forum in which to consider Mr Preston’s disclosure.

Having received comments on draft Terms of Refence, the Board finalised the

following Terms of Reference for the Independent Review on 23 December 2016.

TERMS OF REFERENCE FOR INDEPENDENT REVIEW INTO MATTERS
ARISING BETWEEN THE CHAIRMAN AND SENIOR EXECUTIVES OF
INDEPENDENT NEWS & MEDIA PLC

BACKGROUND

Following deliberation by the non-executive board members of INM, the board
of INM (from which the INM Chairman and CEO absented themselves)
resolved on 7 December 2016 that an independent confidential review should
be conducted on behalf of the INM board of certain matters raised concerning
the Chairman of INM as set out in a statement of the CEO recorded in writing
and in a written statement of the CFO dated 6 December 2016. It was resolved
that this review will be carried out by suitably qualified and experienced
persons independent of INM (the ‘independent reviewers”) who would, at a
minimum, speak to all persons identified as having relevant information to

provide and who would, having reviewed these matters, report to the INM
board.
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The relevant matters arise most directly from a statement recorded in writing
made by the CEO to the senior independent director of INM and a written
statement of the CFO dated 6 December 2016 which disclosed issues of concern
regarding certain matters involving the Chairman of INM, in particular
discussions between September 2016 and November 2016 concerning a possible

corporate acquisition by INM.
AIM OF THE REVIEW

To provide an independent confidential report to the board of INM into the
sequence of events set out in the CEO’s disclosure statement, the CFO'’s

disclosure statement and the Chairman's response to each.

Specifically, having heard and evaluated all statements, responses and

observations, the independent reviewers are asked to report on —

(1) whether on an objective analysis any act or matter identified
constituted a wrongdoing or a potential wrongdoing of a kind
recognised in law (including within the meaning of the Protected
Disclosures Act 2014);

(2) whether arising from the matters reviewed, it appears on an
objective analysis that loss or harm has been suffered by INM, its
shareholders, any of its officers or employees or any other person to

whom INM owes or may owe duties;

(3) whether any issue or event identified was inappropriate having

regard to applicable principles of corporate governance.

The independent reviewers may, having delivered their report to the board of
INM, present any recommendations or suggestions as to what further action, if
any, the board of INM should take to address the consequences of any issue or

event identified.
PROCEDURFE

As the review is non-statutory and the independent reviewers have no special

legal powers, the procedure to be adopted is not intended to be prescriptive and
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is ultimately to be decided by the independent reviewers having regarded to

ordinary legal principles and requirements of fair procedures, due process and

natural justice. The INM board expects all INM officers, employees and

contractors to co-operate fully with the independent reviewers.

Subject to the discretion of the independent reviewers as to how to proceed, the

INM board would expect that the review would include, at a minimum, the

following:

(1)

2)

3)

The independent reviewers would be provided with copies of at least the

following documents:

(a) the note dated 16 November 2016 of the INM CEQO's disclosure
statement, as amended on 23 November 2016 by the CEO;

(b) the written statement of the INM Chairman dated 23

November 2016 in response to the same;

(c) the written disclosure statement of the CFO of INM provided
on 6 December 2016; and

(d) any written statement of the INM Chairman in response to the

sdime.

The independent reviewers would be free to request the production to
them of any further or other documents or records in the possession of
INM or its agents or advisers or any other relevant person which they
consider might be relevant to the review (and would remain free to do so

at any stage of the procedure).

The independent reviewers would be free to invite any person who made
any of the statements referred to at (1) above and any person or referred
to in any such statement to be interviewed privately by them, in such
sequence and at such times as the independent reviewers consider
appropriate for the purpose of making a statement, a further statement
and/or answering the independent reviewer's questions about the matters

which are the subject of the review.
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20.

4)

&

(6)

7)

8)

@)

Having particular regard to the requirement of fair procedures, due
process and natural justice, the independent reviewers are expected to put
conflicting versions of events, where potentially relevant to matters

which may be included in the report, to persons for their response.

The independent reviewers would remain free to invite the same or other
persons to be interviewed or interviewed again at any stage of the

procedure.

Any person wishing to be accompanied by a legal representative or other
person at an interview with the independent reviewers would be free to

do so.

Due to the confidential and sensitive nature of the matters arising, the

work of the independent review would be conducted in private.

Having regard to the potential adverse impacts on the effective
management of INM of having these matters remain unresolved for any
significant period, the independent reviewers are asked to complete the

review and report as expeditiously as possible.

Subject as above, all matters of procedure in the review are exclusively for

the decision of the independent reviewers.

The independent reviewers will have such support resources as they consider

necessary made available to them.’

On 17 January 2017, the INM Board established the Special Committee, a committee

to exercise the Board’s powers in connection with the Independent Review. The

Special Committee comprised Dr O’Hagan, Mr Kennedy, Mr Harrison and Mr T.

Buckley.

The Report by the Independent Reviewers (the ‘IR Report’) was completed on 24 July

2017. The principal conclusions reached by the Independent Reviewers were as

follows:

(i)

Due to a “stark conflict” of evidence between Mr Pitt and Mr Preston on

the one hand and Mr Buckley on the other, and in the absence of cross-
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(ii)

examination, the Independent Reviewers were unable to resolve the

allegations regarding the proposed Newstalk acquisition. They said:

‘... the possibilities here are that Mr. Pitt and Mr. Preston
misinterpreted what Mr. Buckley said or that Mr. Pitt and Mr.
Preston are incorrect or being untrue in their version of events or
indeed that Mr. Buckley is incorrect or being untruthfil in how he
has portrayed the discussion at the meeting on 26 October 2016.
There is no doubt but that the allegations made in respect of this
meeting are very serious and that if Mr. Buckley had said that the
deal should be done at the IBI price of €26.8 million and that Davy
could be influenced by management to write in the valuation at that
level that he would have been in very serious breach of his duties to
INM under Section 228 of the Companies Act, 2014 and would have
breached all good principles of corporate governance. However, we
cannot rule out the possibility that Mr. Pitt and Mr. Preston
misinterpreted what Mr. Buckley meant in requesting them to
review with Davy the latest IBI desktop valuation. We cannot rule
out that Mr. Buckley did not say what he claims to have said which
was that they should work with Davy to review the IBI document
and to see, whether if Davy was comfortable in doing so, the value
could be higher than Davy had advised in earlier documents. There
is no doubt that the Davy range did vary in the course of the various
draft discussion documents and draft desktop valuations prepared by
them depending on the assumptions made in respect of items such
as growth and so on. However, bearing in mind the very serious
nature of the allegations and the appropriate degree of caution
which we have to exercise in reaching a conclusion on this issue and
having regard to our assessment that each of the persons who spoke
with us on this issue appeared to us genuinely to believe his version
of events and having carefully considered all of the evidence and
submissions made by all of the Affected Persons affected, we are

regrettably unable to resolve this stark conflict.’

That Island Capital had, in fact, done work of significant value to INM in
connection with the sale of INM’s shares in APN, and that they had been
particularly persuaded by the evidence of Mr Kennedy. Accordingly, the

Independent Reviewers concluded that there was no wrongdoing in this

54



21.

22.

23.

24.

regard and also no breach of applicable principles of corporate

governance.

(iii) There had been a breach of Mr Pitt’s right to fair procedures as a result of
the way that INM initially dealt with his protected disclosure to INM,
albeit that this breach was significantly remedied by the establishment of

the Independent Review.

To the extent necessary for the purposes of this Report, these and other conclusions
reached and recommendations made by the Independent Reviewers are considered

in the following Chapters of this Report.

It is appropriate to note that, in trying to establish the full facts in relation to the
matters they were considering and reaching their conclusions, the Independent
Reviewers did not have access to the documentation available to us. Nor did they
have the opportunity to hear evidence on oath from all the witnesses who appeared
before us or to observe the cross-examination of the principal witnesses. In trying
to establish the full facts and in reaching their conclusions, the information they
received was in some respects materially incomplete and, on occasions, substantially
inaccurate (for example in relation to the evidence they received in relation to Island

Capital’s role in the negotiations to sell INM’s shareholding in APN).

The Special Committee met on 24 July 2016 to review the IR Report and make
arrangements to enable the Directors of INM to read the IR Report. The Special
Committee held further meetings on 25 July, 2 August and 9 August 2017. At the
latter meeting, the Special Committee approved its own report to the INM Board.
That report noted that the principal allegation of wrongdoing made by Mr Pitt — in

relation to the proposed Newstalk acquisition — had not been established.

At its meeting on 9 August 2017, the INM Board accepted the findings of the IR
Report and determined that its consideration of Mr Pitt’s allegations should be
regarded as concluded. @ The Board also resolved to implement various

recommendations made by the Independent Reviewers.

Mr Pitt reserved his position in relation to the IR Report on the grounds that the
Independent Reviewers had been unable to resolve the central issue (in relation to
the proposed acquisition of Newstalk) because the Independent Reviewers’ Terms of

Reference had not provided for cross-examination.
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25.

26.

27.

On 10 August 2017, Mr Pitt made a further disclosure to the ODCE in the course of
which he reported his concerns regarding the Independent Review and provided
information about steps that had been taken on the instructions of Mr Buckley to

examine data belonging to INM.

The disclosures made by Mr Pitt and Mr Preston and the consequential investigation

made by the Director of Corporate Enforcement into the affairs of INM.

Following the meetings between the ODCE and Mr Pitt on 18 November 2016 and
Mr Preston on 20 December 2016, the ODCE pursued its own enquiries.

Between 11 January 2017 and 12 March 2018, the ODCE served a total of 33 statutory
requirements. The ODCE served:

(i) Under section 166 of the Act, three statutory requirements on INM
requiring production of all minutes of the INM Board and any committees
of the that Board.

(ii) Under section 778 of the Act, seven statutory requirements on INM
requiring production of all books or documents related to (i) the proposed
acquisition of Newstalk, (ii) the sale of INM’s shareholding in APN, (iii)
the handling of the protected disclosures of Mr Pitt and Mr Preston, (iv)
the communications between Mr Buckley and Mr O’Brien, (v) the
Independent Review, (vi) the Data Interrogation and (vii) Mr Harrison’s

resignation.

(iii) Under section 780 of the Act, six statutory requirements requiring:

o  Mr Buckley to produce all communications between himself and Mr

O’Brien; and

o Mr Pitt, Island Capital, DMZ IT, Mr Mizak, and Mr Buckley to

produce all communications relating to the Data Interrogation.
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28.

(iv)

Under section 784 of the Act, seventeen statutory requirements seeking

information or explanations from:

o Mr Buckley (1) and INM (1) in relation to Mr Buckley’s

communications with Mr O’Brien; and

o INM (2), Mr Pitt (1), Mr Buckley (1), Mr Preston (1), Mr Doorly (1),
Mr Wilde (3), Mr McCarthy (2), Mr Mizak/DMZ IT (2), John Henry
(1) and Island Capital (1) in relation to the Data Interrogation.

The ODCE also wrote to TDS. Mr Mizak contacted the ODCE in relation to the

passwords required to open certain documents that had been created with password

protection.

Based on the disclosures made by Mr Pitt and Mr Preston and the documentary

evidence obtained and reviewed by the ODCE in the course of its subsequent

investigation, the ODCE identified a number of concerns arising from:

(i)

(ii)

(iii)

(iv)

(v)

Explanations or information that were, in its view, inconsistent or
incomplete and which gave rise to matters which it considered needed

further investigation;

The underestimation, in its view, of the seriousness of the issues raised by
Mr Pitt’s disclosure by both the Sub-Committee and the INM Board

resulting in a failure to address those issues with the gravity required;
Apparent breaches by INM of its statutory obligations under the PDA;
The establishment of the Independent Review, the adequacy of its terms
of reference and the circumstances in which certain evidence was
provided to it; and

The disclosure of information by Mr Buckley to Mr O’Brien that might

constitute “inside information” under the Market Abuse Regulation or be
confidential to INM.
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29.

30.

31.

32.

In many instances, the ODCE concluded that it did not have the necessary powers to
obtain further information or examine individuals on oath to enable it to resolve such

matters.
The ODCE concluded that these concerns suggested that the affairs of INM had been
conducted in a manner that breached section 748 of the Act in that they had been
conducted:

(i) in an unlawful manner (section 748(1)(c)),

(i) for an unlawful purpose (section 748(1)(b)), or

(iii) in a manner prejudicial to some of its members (section 748(1)(d))

and that members of INM might not have been given all the information they might
reasonably expect (section 748(1)(j)).

The ODCE proceedings.

On 23 March 2018, the Director issued a Notice of Motion seeking an order pursuant
to section 748 of the Act and Order 74B, rule 3(1) of the Rules of the Superior Courts
1986 (as amended) appointing Inspectors to investigate and report on the affairs of

INM. The application was supported by a lengthy affidavit sworn by the Director.

INM commenced judicial review proceedings' seeking to quash the Director’s
decision to make an application to the High Court for the appointment of inspectors
pursuant to section 748 of the Act. The issue that arose for determination by the High
Court was whether the Director was obliged to consult with INM prior to making the
application. INM contended that because of the potential adverse impact of the
inspectorate application, it was entitled to notice of the Director’s intention to make
the application and thereafter the opportunity to make representations and/or
submissions before the application was brought. INM contended that the Director’s
failure to afford it that opportunity amounted to a breach of natural and/or

constitutional justice and INM’s right to fair procedures.

Independent News and Media plc v Director of Corporate Enforcement [2018] IEHC 319.
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33.

34.

35.

The application was heard by Noonan J. on 8, 9 and 10 May 2018. He dismissed INM’s

application, concluding that:

The fundamental proposition advanced by the applicant that it had a right to
be consulted prior to the institution of legal proceedings by a public body is
novel and without precedent. I am satisfied that as a matter of law, such a

proposition cannot be sustained.’

*.. the correct analysis here, contrary to what the applicant contends, is that
the respondent is engaged in a two stage process, the first stage of which
involves the preliminary investigation and information gathering exercise and
the second is the court application for the appointment of inspectors. As such,
it seems to me that the default position identified by O’Donnell J. in Crayden is
the one that applies i.e., that a person conducting a preliminary investigation
which itself does not lead directly in law to a binding and adverse decision, is
not normally under an obligation to comply with a requirement of a fair
hearing. To my mind, the applicant has advanced nothing that would take it
outside the default position.’

INM'’s application having failed, extensive affidavit evidence was filed in relation to
the Director’s application for the appointment of Inspectors. That application was
heard by the then President, Kelly P., on 10, 11 and 12 July 2018.

In his affidavit in support of his application to appoint Inspectors, the Director
contended that the events identified in the evidence — the proposed Newstalk
acquisition, the sale of INM’s shares in APN, the Data Interrogation and the
preferential treatment of the Major Shareholder (Mr O’Brien) — presented:

*.. a sequence of critical failures in the management and operation of a public
company that performs important public and commercial functions in the State.

. INM describes the events that animate this application as a ‘small number
of historic events’. They describe them as individual and isolated incidents. ...
If the circumstances are as alleged, they are not isolated incidents, they are a
sequence of events bound together by three common features, the former
chairman, the majority shareholder and an act or proposed act intended to

confer an advantage on the latter at the expense of the company as a whole.’
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He submitted that:

If what appears to have occurred ... did occur, this could only have happened
because of a fundamental malaise within the company, a culture of deference

to the position of the majority shareholder and his nominee.’

1f some or all of those events are established ... it means that INM hosted a
pattern of very serious wrongdoing and attempted wrongdoing at the expense
of its shareholders and indeed a range of persons whose information was

entrusted to it.’

He contended that the true position could only be established by the appointment of
Inspectors with the power to compel the production of documents and interview

relevant individuals on oath.

36. INM argued that the appointment of Inspectors was inappropriate and unnecessarily
damaging to the Company. In support, it asserted that the appointment of Inspectors

would be disproportionate and should be refused because, amongst other reasons:
(i)  The Director could have referred the Data Interrogation issue to the Data
Protection Commissioner and the Market Abuse issues to The Central

Bank of Ireland;

(i) The Director had not pursued all the available lines of enquiry and persons

from whom he could have sought information;

(iii) The Company’s response to the events identified by the Director had been

adequate; and

(iv) The appointment of Inspectors would have a seriously damaging impact

on the Company, its shareholders and employees.

37. INM further contended that, as a matter of law, Inspectors should not be appointed

because:

(i) The wrong had been done to INM — not by INM.

60



(i) It could not be said that the affairs of the Company have been conducted
in an unlawful manner, for an unlawful purpose or in a manner prejudicial

to some of its members where:

J The relevant event or act was undertaken by one person and the

INM Board was not aware of it; and

J The controls worked and no damage was occasioned to the

Company.

(iii) Such acts, if they occurred, were the acts of someone who was in breach
of his duty to the company — and so were not acts of the company, were
never condoned by the company and the company was not aware of them
until they were disclosed in the course of the ODCE investigations and/or

proceedings.

(iv) Section 748 is directed towards those involved in the management of the
affairs of the company concerned, but the appointment of Inspectors is
not appropriate if the person whose actions are to be investigated is no
longer part of the management of the company unless the company takes

no or no effective action against the delinquent individual.

D. Kelly P’s Judgment.

38. Kelly P. gave judgment on 4 September 2018. In his judgment, he said:

The first issue I must decide is whether the Director has demonstrated the
existence of one or more of the circumstances prescribed in section 748(1). If 1
form the view that he has not, then his application fails. If I conclude that he
has demonstrated such circumstances then I must consider whether, in the

exercise of my discretion, it is appropriate to appoint Inspectors.’

There must be established by the Director the existence of circumstances

suggesting the existence of one or more of the matters identified in section
748(1) of the Act.”
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39.

40.

41.

Having analysed the submissions made by the Director and by INM, Kelly P.

concluded:

*.. the appointment of inspectors is a serious matter and such a sledge hammer
should not be used to crack a nut. What has been disclosed in the evidence
before me is no nut. The appointment of inspectors to ascertain the truth of
what has allegedly gone on in the company is well justified and is not
disproportionate. None of the issues raised by the company warrant the court
exercising its discretion against the order sought. It may be that there will be a
complete explanation for all the Director’s concerns but if there is not then, to
borrow the language of the independent reviewers, what is alleged is very
serious indeed. The evidence merits the appointment of inspectors and that is

the order I make.’
The Order of Kelly P. was entered on 6 September 2018. That sets out the terms of
reference under which the inspectors were to carry out the Inspection. A copy of the

Order forms Appendix 1.

INM did not appeal the decision of Kelly P.
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CHAPTER 4 - THE CONDUCT OF THE INSPECTION

Introduction

1.  Given the unusual background to this Inspection and the adversarial manner in
which various parties approached it, combined with the challenges arising from the
coronavirus pandemic, we concluded that we should set out the approach we took to
this Inspection, including the steps we have taken to provide all interested parties

with every opportunity:

o  To present evidence, challenge evidence given by other parties, and

make submissions as to the conclusions we should reach; and

o  To consider and make submissions on a draft of this Report (or, in some
cases, the relevant parts of it), to draw our attention to any matters that
they considered to be missing or incorrect and to make submissions on
any conclusions or views expressed by us that they considered to be

unjustified.

Production of Documents by the ODCE Pursuant to Section 754 of The Act

2. Following the making of the Order, the Director wrote to us on 7 September 2018

enclosing a copy of the Order and the terms of reference relating to our appointment.

3.  On 12 September 2018, we met with the Director and members of his staff to receive
a broad outline of the investigative steps taken by the ODCE leading up to the Court
application. At that meeting, the Director identified a number of parties who were
central to the matters being investigated and the categories of documents in the

possession of the ODCE relevant to its investigation.

4.  Following the meeting with the ODCE, we received from the ODCE four volumes of
documentation relating to the application to the Court for the appointment of

Inspectors, which included core pleadings, submissions and transcripts.

5.  Arising out of our consideration of that material, on 2 October 2018, we served a
statutory requirement on the Director pursuant to section 754 of the Act seeking
production of all books or documents in the possession of the Director relevant to the

terms of reference, to include documents related to the Independent Review. On the
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same date we received from the Director the contact details for legal representatives

for some 26 individuals and entities of potential relevance.

On 9 October 2018, the Director confirmed that the ODCE had served statutory

requirements on:

(i) INM;

(i) Leslie Buckley (then Chairman, INM);

(iii) Robert Pitt (then CEO, INM);

(iv) Ryan Preston (then CFO, INM);

(v) Trusted Data Solutions Ltd;

(vi) Island Capital Management Ltd;

(vii) John Henry (Director, Specialist Security Services);

(viii) Derek Mizak (Director, DMZ IT Ltd); and

(ix) DMZIT Ltd.
In relation to the individuals and entities identified above, other than INM, the
Director produced to us 14 lever arch files of documentation, including responses and
correspondence in respect of the statutory requirements that he had served.
The Director indicated at that juncture that he was still in correspondence with the
solicitors for INM, McCann FitzGerald, in relation to a number of issues relating to
the parameters of a ‘DCC/Fyffes agreement’ that the ODCE had entered into with
INM. These issues related to certain categories of documents provided to the ODCE
pursuant to statutory requests for assistance made by the Director to INM.
On 25 October 2018, in response to our statutory demand, the ODCE produced a

further 19 lever arch files of documents concerning the affairs of INM. These included

statutory requirements served on INM and responses and related correspondence.
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10.

Similar categories of material were also produced in relation to Gerry Wilde (then IT
Director, INM) and Ronan McCarthy (Deputy IT Director, INM).

The documents produced on behalf of INM in response to ODCE statutory
requirements did not include (i) documents, or portions of documents, that the ODCE
had received under the Fyffes agreement referred to above, and (ii) documents, or
portions of documents, that INM asserted were commercially sensitive in nature.
Further, in consequence of outstanding issues between the ODCE and McCann
Fitzgerald, the ODCE did not at that stage produce to us exhibits to the affidavits
relating to the ODCE application for the appointment of Inspectors. In the event, on
21 March 2019, the ODCE produced copies of the material provided by McCann
Fitzgerald to A & L. Goodbody’s, solicitors for Mr Buckley, and a duplicate copy of all
additional affidavits and exhibits filed in the ODCE proceedings.

Discussions with the Parties

11.

12.

On 17 October 2018, we wrote to the solicitors for those parties who appeared to be
central to the matters with which we are concerned to inform them of the terms of
our appointment and to make ourselves available to discuss how we proposed to
progress matters, to explain the procedures we intended to adopt, and to provide them
with an opportunity to seek clarification on any matters. In that regard we wrote to
Daniel Spring and Company on behalf of Mr Pitt and Mr Preston; McCann Fitzgerald
on behalf of INM and a number of other current and former directors of INM;
William Fry on behalf of Denis O’Brien and Island Capital Management; and A & L
Goodbody on behalf of Leslie Buckley.

All parties took the opportunity to meet with us and meetings took place with legal
representatives in the week commencing 5% November 2018. We subsequently
corresponded with, and met with, Eames Solicitors on behalf of Derek Mizak, John
Henry, Shane Henry, Keith Duggan, Specialist Security Services, Resilient Defence
Ltd, Reconnaissance Group Ltd and DMZ IT Ltd.
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13.

14.

15.

At these meetings and through subsequent correspondence, we explained that we
intended to take evidence on oath from relevant witnesses. Before interviewing

witnesses, we would:

o  require each witness to sign a confidentiality undertaking, the primary
purpose of which is to prevent disclosure and/or public discussion of

matters confidential to this Inspection;

o  require each witness to produce all documents in his or her possession
relevant to the issues in this Inspection and/or provide an index of
documentation already furnished to the ODCE pursuant to a statutory

requirement;

o  give each individual the opportunity, in advance of giving evidence, to
provide a narrative statement setting out such matters in their knowledge
relevant to the terms of reference which they considered should be

brought to our attention; and

o  invite each witness to identify any person(s) they thought could provide

evidence relevant to our Inspection.

In some instances, we were asked:

o  to provide copies of all the unredacted affidavits and exhibits put before
the Court during the course of the application for the appointment of

Inspectors;

o  toprovide advance notice of what other witnesses had said before we took

evidence from witnesses; and

o  to circulate copies of all transcripts of evidence to those we had

interviewed or intended to interview.

We declined these requests on the grounds that our Inspection was being carried out
pursuant to an Order of the High Court and that we required the co-operation of the
parties in providing us with relevant information and documents under the Act. We
explained that we were at an evidence gathering stage and that some of the parties

had more documentary material than we had thus far received. We also explained
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16.

17.

18.

19.

that the process of taking evidence could never start if each party was entitled to

refuse to give evidence until they knew what others were saying first.

In the event, all those we interviewed provided confidentiality undertakings in the
form requested and some witnesses prepared, and provided short narrative

statements, time-lines or similar documents to assist them when giving evidence.

The co-operation of the parties was secured on the basis that we would be adopting
this approach in relation to all witnesses in order to obtain, in the first instance, a
sworn narrative of events from each witness in relation to the relevant matters they
could speak to. We made it clear that we would endeavour to ensure that no witness
was asked about documentary material that was not in his or her possession without
that material having been made available or brought to his or her attention in
advance. We also indicated that our overriding concern was to ensure fairness to
everyone assisting the Inspection and that we wished to retain a degree of procedural
flexibility to achieve that goal whilst ensuring that our work was completed as

expeditiously as possible.

Some parties asked whether an opportunity for cross examination would be
facilitated. In that regard, we indicated in the first instance that as Inspectors we
intended to put propositions to witnesses to test their evidence where it was apparent
from the documentary material (including transcripts of prior interviews) that such
propositions were reasonably available. We explained that we did not intend to have
inter partes hearings, to include cross examination, at that stage but that we would
remain open to submissions on that topic in due course, particularly when the range
of evidential controversies could be identified with greater particularity. In doing so,
we also recognised that one of the criticisms levelled at the Independent Review was
the lack of a facility for cross examination. However, we were also conscious of the

potential time and cost of a more adversarial procedure.

We agreed to alert any party, in respect of whom an adverse finding was
contemplated in a final report, to that fact, to ensure they were aware of the facts and
matters (including, where appropriate, evidence of other parties) on which that

adverse finding might be based, and to hear any submissions in relation to the same.
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Production of Documents by Parties Pursuant to Section 754 of The Act

20. Following our meetings with solicitors for the main parties, we issued statutory
requirements for production of books and documents relevant to our Inspection in

the week commencing 12 November 2018 to:
(1) INM;
(ii) Robert Pitt;
(iii) Ryan Preston;
(iv) Leslie Buckley;
(v) Derek Mizak;
(vi) John Henry;
(vii) Shane Henry;
(viii) Keith Duggan;
(ix) Specialist Security Services Limited;
(x) Resilient Defence Limited;
(xi) Reconnaissance Group Limited;
(xii) DMZ IT Limited;
(xiii) Denis O’Brien;
(xiv) Island Capital Limited;
(xv) Blaydon Limited; and

(xvi) Trusted Data Solutions LLC and Trusted Data Solutions UK Limited.
21. With one exception, all parties responded to our statutory requirements and by 4

December 2018 we had received a significant volume of material. In the event, as

the Inspection developed, other matters assumed potential significance and it became
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22.

23.

24.

25.

necessary to seek additional material. Such additional material was sought and

provided pursuant to section 754 of the Act.

Mr Buckley

Throughout our Inspection, Mr Buckley cooperated fully with any requests for

submissions, documents or other material in an efficient and timely manner.

Under sub-paragraph (h) of the Order we are required to report on:

“whether any documents ... falling within the parameters of directions given
to the Chairman, ... by the Director of Corporate Enforcement under sections

780 and/or 784 of the Act were not furnished to the Director as required.”

In the course of our Investigation, there have been a number of occasions when Mr
Buckley has produced material that had not been provided to the ODCE pursuant to
the requirements served upon him or to the requirements served on INM with which

Mr Buckley cooperated.
The material included:
(a) An email exchange between Mr Buckley, Mr O’Brien and Mr Shorthouse
on 2 June 2016. This was located within a subset of data that had not been
collected by Mr Mizak when he undertook the collection of potentially

disclosable material on behalf of Mr Buckley.

(b) Text exchanges between Mr Pitt and Mr Buckley on 16 March, 23 March
and 30 March 2015 relating to:

(i) Conversations that Mr Buckley had with Mr Hayes and Mr
Pitt had with Mr Connolly on 16 March 2015; and

(i) the proposed payments to Island Capital, Mr Cosgrove, Mr
Harris and Mr Connolly.

It is appropriate to note that Mr Buckley only became aware that these

text messages had not been produced after certain of them had been

69



26.

27.

28.

29.

referred to in evidence given to the Independent Review and,

subsequently, to us.

(¢) Two emails from Mr Buckley to Mr O’Brien relating to INM’s 2015 annual
results and a draft statement by INM in relation to its defined benefit

pension schemes respectively.

(d) Copies of Management sub-committee records, documents relating to
legal advice obtained by Mr Buckley in relation to the McAleese contract,
an email exchange between Mr Buckley’s personal assistant and Mr
Denieffe and a calendar entry relating to a meeting with Mr Mizak on 13
January 2016 (which had been sent to email addresses which had been
excluded by agreement from the scope of the ODCE review).

Mr Buckley also produced material relating to certain issues that emerged in the
course of the Investigation and which had not been under consideration by the
ODCE. Those issues, and the material relating to them, were not the subject of
requirements served by the ODCE on Mr Buckley and, therefore, no issue of failure

to disclose arises.

When these further documents were produced, A&L Goodbody, on behalf of Mr
Buckley explained that the failure to produce such documents had occurred because
either the material had not been identified by the technology used to search and
identify documents and other material relevant to the ODCE requests for production
of documents or because the potential significance of the material had not been

appreciated by the person reviewing the material.

We accept that Mr Buckley played no part in the identification and selection of
documents to be disclosed — having retained organisations specialising in the analysis
of large quantities of electronic data to undertake this task for him. It is also relevant
to note that certain of the documents were corroborative of his evidence so that it

was not in his interest to withhold their disclosure.

We are, therefore, satisfied that the instances of non-disclosure identified above were

inadvertent.

70



30.

31.

32.

33.

34.

35.

INM

McCann FitzGerald represented INM and its participation in the Inspection was, for
the most part, limited to production of documents and other material and the
provision of assistance when requested by us. Although it did not actively participate
in the hearings at which evidence was given (or when cross-examination took place),
it provided submissions on specific matters, as set out elsewhere in this Report, and
unless otherwise stated, it adopted the submissions made on behalf of the INM

Directors.

As INM had asserted legal professional privilege over a wide range of documents
(particularly emails) and had redacted the relevant material, we invited INM to
consider waiving legal/professional privilege up to 31 December 2016. That
invitation was rejected. Furthermore, where those same documents had been
disclosed by other parties in an unredacted form, INM asserted that, as it had not
waived legal professional privilege, the unredacted documents could not be used in

the Inspection.

The Directors of INM

McCann FitzGerald also represented Mr Kennedy, Mr Connolly, Dr O’'Hagan, Mr
Marshall, Mr T. Buckley, Ms Mullane and Mr Doorly.

Mr David Harrison, the only other non-executive director of INM, was represented
by Maples. In this report, where appropriate, we have set out separately his evidence

and the submissions he has made.

Mr Preston

In the course of cross-examination on behalf of Mr Buckley in October 2021, Mr
Preston advised us that his personal email account had not been reviewed when INM
responded to the ODCE’s first document production requirement as Mr Preston had
told McCann FitzGerald on 15 February 2017, that any relevant documents were

either on his company email account or privileged.
After it became apparent during Mr Preston’s cross-examination that his personal

email account had not been reviewed, that email account was reviewed and some 400

pages were disclosed, of which the vast majority were from his company email
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36.

37.

38.

39.

account and therefore had already been disclosed by INM. However, some 15
documents that were relevant to the matters being considered in this Inspection had

not been disclosed prior to this review.

The circumstances in which this omission emerged are set out in Chapter 11,

paragraphs 59 to 62.
Having regard to the manner in which the failure to disclose documents emerged, we
are satisfied that Mr Preston did not withhold documents deliberately from the

ODCE or this Investigation.

Trusted Data Solutions LLC and Trusted Data Solutions UK Ltd

Trusted Data Solutions LLC, a US company based in New York, and Trusted Data
Solutions UK Ltd provide data management services, including restoration of backup

tapes and migration of email archives.

In response to our statutory demand for production of documents and other material
relating to our Inspection, the General Counsel and Vice-President of Finance at

Trusted Data Solutions LLC, Mr Karpman advised us:

1 am in receipt of your letter dated November 13, 2018 concerning the matter
referenced above. First, let me acknowledge that I am representing Mr. Breen
and Mr. Cole. This matter involves their activity working as employees of TDS
in the normal course of business. Second, TDS is a party to a valid and
enforceable Non-Disclosure Agreement(“NDA”) with our customer, DMZ IT
(“DMZ”). TDS provided services to DMZ in the matter referred to. DMZ has
declined TDS’s request to be relieved of the obligations of that NDA. Without
an Order from a court of competent jurisdiction compelling disclosure, TDS

cannot respond.

I can inform you that TDS provides various extraction services from digitally
recorded media and tapes. After any deliverable is returned and accepted by our
customer, TDS deletes all project and customer data in accordance with the
Company's adopted ISO policy NSA-SOP 1 to ensure all data is overwritten to

a DoD 5220 standard or above. Our website, www.trusteddata.com has more

detailed information on the business services TDS offers.
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40.

41.

42.

43.

44.

45.

While TDS would like to be helpful here, we are limited in what we can offer

in response to your November 17, 2018 correspondence.’

Despite taking this position, we were able to meet Mr Christopher Clark, the

President and Chief Executive Officer of TDS, on two occasions.

In April 2019, we met Mr Clark in Dublin. He explained that TDS was unable to
cooperate with the Inspection because it had not been released from its duty of
confidentiality under the Non-Disclosure Agreement it had entered into with DMZ
IT.

He told us that TDS’s position in relation to INM’s data had been misrepresented — in
that it had been asserted in the ODCE proceedings and in the media that it had
searched the data transferred to its facilities in Wales when, in fact, its role was
limited to cataloguing the metadata showing what material was held on the tapes that
had been transferred to it. He made it clear that he would not agree to those
employees of TDS who had worked on the engagement, Mr Robert Breen and Mr

Ron Cole, giving evidence.

Although we emphasised that the Inspection offered a route by which TDS could
ensure that that alleged misrepresentation could be corrected and Mr Clark agreed to
reconsider the position that had been taken by TDS, TDS’s position remained

unchanged.

On an unrelated visit to New York in October 2019, Mr Fleck contacted Mr Clark to
follow up on that first meeting. Mr Clark agreed to meet with and be interviewed by
Mr Fleck. That interview, which was unsworn, was recorded and transcribed. The
transcript was shared with TDS so it could add any material or make any corrections

necessary. No revisions were required.
That transcript has formed part of the material made available to all those parties

involved in the Data Interrogation aspects of this Inspection and no objection has

been raised as to its status or to its content.
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Evidence Pursuant to Section 756 of the Act

46.

47.

48.

In late November 2018, we began taking sworn evidence. The parties were informed
that a transcript of their own evidence would be furnished to them subject to the

confidentiality undertaking.

Our approach was to take witnesses through the relevant events from their
recollection and perspective. We invited witnesses to comment on contrary evidence
or submissions that we anticipated might be made by other parties particularly where
such positions were necessarily known to the parties having been raised in the course
of previous investigations or enquiries including the Independent Review. We also
provided an opportunity to witnesses to bring to our attention any facts that they

thought were relevant to the matters under investigation.

Between November 2018 and November 2019, we interviewed 36 witnesses, some of
whom were interviewed over several days. Appendix 3, Part 1, lists all those who

gave oral evidence to us in this period.

Draft Statements of Fact and Evidence

49.

Having taken the evidence referred to above, we developed draft narrative

Statements of Fact and Evidence for each of the four principal areas of focus:
o The Sale of INM’s Shareholding in APN;
o  The Data Interrogation;

o  The Proposed Acquisition of Newstalk; and

o  The Company’s Handling of the Disclosures made by Mr Pitt and Mr

Preston.

These four draft Statements totaled 269 pages and contained 879 footnotes referring

to documents or passages in transcripts of evidence.
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50. We wrote to the parties on 15 November 2019 advising them that:

(i)

(ii)

(iii)

(iv)

We proposed to circulate a series of draft Statements, in narrative form
that summarised the considerable volume of documentary and other

material involved in this Inspection.

In that letter we stated:

"The purpose of these statements is to set out facts about which there
appears to be little dispute and the essence of the evidence that we

have received on the events we were appointed to report on.

We will invite all parties to comment on these statements and
identify any area in which it is suggested we are in error or have not

appropriately summarised the evidence to date.

Some witnesses will also receive a schedule setting out a number of

factual matters on which we seek clarification.”

We proposed to circulate the relevant portions of transcripts of evidence

given by other witnesses.

Although we had endeavoured to put various propositions to witnesses
which arose from information in our possession, additional matters had
arisen as the Inspection had progressed. We explained that this would
necessitate taking further evidence from a number of witnesses and that
we hoped to do so in early January 2020 by which time those involved
would have had an opportunity to consider the draft Statements and the

transcripts of evidence of others.

For the reasons we had previously expressed, we hoped inter partes

hearings with cross-examination would not be necessary.

We concluded by inviting all the parties to make any submissions they thought

appropriate in relation to any of the procedural matters described above.
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51.

52.

53.

54.

We also explained that following the taking of further evidence, we would:

(i)

(ii)

Invite submissions from the parties in relation to the issues to be addressed
in our report and any findings we should make. We said that we would

take those submissions orally and/or in writing;

Provide a summary of provisional conclusions to the relevant parties and
receive any further submissions in relation to those provisional

conclusions; and

(iii) Then submit our report to the President of the High Court.

We did not receive any objections to this proposed course of action and we therefore:

Circulated the transcripts to the main parties on 30 November 2019 and
circulated the draft Statements on 3 December 2019. We asked the parties
to make any submission they wished to make on cross examination by 13
December 2019 and we asked the parties to provide their comments,
suggested amendments and any supplemental material that should be
included in the draft statements by February 2020. The material we
circulated was voluminous and we received a number of requests for

extensions of time which we acceded to; and

Made arrangements for transcripts of evidence to be circulated to other

witnesses as appropriate.

When drafting the Statements our intention was to identify instances where there

were conflicts of evidence. We did not set out all the evidence that we had received

that might be regarded as relevant nor did we intend these to be regarded as drafts of

any report.

The cover sheet to each draft Statement stated that:

“1

This document summarises the evidence — documentary and in interviews

— that the Inspectors have received to date.

It 1s provided to give interested parties the opportunity to supplement or

amend our understanding of the facts. Interested parties are, therefore,
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invited to review the attached draft factual statement and suggest (1) any
amendments to the draft or (ii) provide supplemental documents or

information.

There are some facts, printed in red, on which we would welcome the

assistance of interested parties.

We should emphasise that in preparing this draft statement, we have
reached no conclusions in relation to any disputed or contradictory
evidence. Nor have we reached any conclusions in relation to the matters

referred to us by the High Court.”

Further hearings and applications to cross-examine

55.

56.

57.

58.

Consistent with the proposed course of action set out in our letter dated 15 November
2019, we scheduled further interviews with a number of witnesses to take place in

January and early February 2020.

We intended in the first instance to take further evidence from Robert Pitt, Ryan
Preston, Leslie Buckley, Paul Connolly, Jerome Kennedy, Derek Mizak and John
Henry. We were also in the course of preparing a schedule of other witnesses from

whom we would require further evidence.

On 20 January 2020, McCann FitzGerald, on behalf of a number of the INM Directors,

wrote to us:

Enclosing a Submission setting out the reasons why cross-examination
would be necessary, identifying the witnesses they wished to cross-

examine and giving details of the issues relating to each such witness;

Indicating that they would be submitting a number of additional or

supplemental witness statements; and

Asking us to take evidence from an additional witness.

On 23 January 2020, Eames, on behalf of DMZ IT, Derek Mizak and John Henry,

advised us that they wished to cross-examine a number of witnesses.
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59.

60.

61.

62.

63.

64.

Having considered the requests and the submission made in the light of the issues at
stake, and as one of the criticisms of the Independent Review mechanism had been
the absence of an opportunity to cross examine witnesses, we concluded that we
should provide a facility for cross examination. Subsequently, other parties then

identified witnesses that they wished to have an opportunity to cross-examine.

Having decided to accede to the request to cross-examine certain witnesses, we
concluded that it would be inappropriate and inefficient to proceed with the hearings
that we had scheduled in January and February when the individuals concerned

would be required to attend on a yet further occasion to be cross-examined.

Following further correspondence regarding the procedure to be adopted, we wrote
to all parties on 5 February 2020, summarising the position that had been reached in
the Inspection and setting out our proposals for the expeditious conclusion of the

taking of evidence, to include cross-examination. Those proposals envisaged that:

o  All parties to whom we had sent copies of the draft Statements should
provide any comments or additional material by close of business on 14
February 2020;

o  All parties should identify any individuals they wished to cross-examine
by 14 February 2020 and, to enable us to sequence cross-examination in

the most efficient manner, the issues they wished to address; and

o  All significant interested parties would be present when a witness was to
be cross-examined and that witnesses would only be recalled if new

evidence emerged at a later date.

We also set out sixteen dates in March and April when such cross-examination could
take place and confirmed that the procedure following completion of taking evidence

would be as set out in our letter dated 15 November 2019.

On 12 February 2020, we indicated that we would circulate revised draft statements
after we had considered the comments received and after the completion of oral

evidence (including cross-examination).

On the 20 February 2020, we circulated a fifth draft Statement relating to

communications between Mr Buckley and third parties. Following comments on that
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65.

draft Statement focusing on the need to obtain the views of individuals on whether
the communications in question contained inside and/or confidential information,
we circulated a questionnaire seeking that information in order to expedite matters
prior to further oral hearing on that topic. We asked the relevant parties to respond
to that questionnaire by 9 April 2020, following which we proposed to reissue that

Statement, having taken account of those responses.

Following correspondence with the parties relating to the availability of witnesses
and their counsel and the order in which such witnesses should give evidence, we
wrote to all parties on 5 March 2020, circulating a list of the requests to cross-examine
witnesses that we had received and identifying a number of additional witnesses from
whom we were asked to take evidence. In that letter we also set out the sequence in
which we thought such witnesses should give evidence and, for each, a range of dates

to do so.

Responses to the draft Statements

66.

By 11 March 2020, we had received comments on the draft Statements and additional

material from six parties.

o  Allidentified points that they thought should be corrected or amended;

o  One identified, and then provided, a text exchange that had not
previously been produced to us and which was relevant to a conflict of
evidence; and

o  Three identified matters that they thought should have been raised or
should have been further explored with particular witnesses. These
matters fell into a number of categories,

. Matters arising from evidence given by a later witness;

J Evidence that parties contended should have been the subject of

greater scrutiny; and

J Matters relating to suggested conflicts of evidence.
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The effect of the coronavirus pandemic

67.

68.

69.

70.

Having received responses to our letter dated 5 March 2020, we scheduled a number
of hearings at which it was anticipated witnesses would be cross examined,

commencing on 20 March 2020.

However, before those hearings could take place, the challenges presented by the
coronavirus pandemic began to emerge. In that context, on 15 March 2020, we wrote
to all the parties setting out an accelerated schedule so that those witnesses whose
evidence was likely to be short could give evidence before the anticipated restrictions
were imposed. Other witnesses were scheduled in accordance with their stated
availability — but we noted that we would keep those arrangements under review in

the light of wider developments.

However, these arrangements were subsequently overtaken by the significant
restrictions on travel and meeting imposed by the Government. As a result, we faced

unprecedented challenges in progressing the Inspection.

Although some parties reserved their positions regarding the possibility of examining
principal witnesses remotely, the parties generally adopted a constructive approach
to the possibility of taking evidence remotely from those witnesses whose evidence
was likely to be uncontentious or short. They raised, and suggested ways to address,
certain practical difficulties. To address the issues that arose from the limit on the
number of people who were allowed to be physically present at any one time, we
implemented emerging technology to enable all parties to observe witnesses giving

evidence, particularly when being cross-examined.

Mr Buckley's application

71.

On 26 March 2020, A&L Goodbody, on behalf of Mr Buckley, advised us that:

*... very significant concerns remain about the presentation of the evidence set

out in the Draft Statements of Relevant Fact and Evidence.

They can be summarised as follows: that there exists within the Draft Statement

of Facts and Evidence an evident and consistent trend of presenting the
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evidence on central issues in an unbalanced and one-sided manner. This is
manifested in the omission of Mr Buckley’s evidence on critical matters, the
omission/misrepresentation of evidence supportive of Mr Buckley's position on
critical matters, the omission/misrepresentation of evidence that seriously
undermines or contradicts Mr Buckley's accusers on critical matters and the
preference of unsworn statements in favour of evidence received directly by the

Inspectors.

The heart of the complaint is that there is a persistent and dominant pattern of
presenting evidence, on matters that are central and critical to the Inspection,
in a manner which misrepresents the evidence received by the Inspectors and
which cumulatively presents a narrative different to the one reflected in the
evidence to date. This is done, it is submitted, consistently to the unfair

disadvantage of Mr Buckley and to the unfair advantage of his accusers.

In short, we are, we regret, bound to draw to your attention a concern that an
analysis of the Draft Statement is such as to demonstrate a consistent pattern of
misstating and misrepresenting the evidence in a manner adverse to Mr Buckley
which is so pronounced that a reasonable and fair-minded objective observer,
who was not unduly sensitive and was in possession of the relevant facts, could
not avoid having a reasonable apprehension that it is the outcome of an
intellectual process which has been infected, even unconsciously, by an attitude
of bias, that is to say by an attitude of ill-will to Mr Buckley or, conversely, by

an attitude of good will to his accusers.

That being so, the further examination of the company’s affairs by the
Inspectors would not be consistent with the requirement that justice should not

only be done but should manifestly and undoubtedly be seen to be done.

As matters currently stand, however, we have no alternative but to call upon
the Inspectors to recuse themselves from the further examination of the affairs

of the company and to report accordingly to the High Court.’
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72.  On 30 March 2020, we replied to A&L Goodbody. As regards the criticisms of the

draft Statements, we said:

1t is important to emphasise that the draft statements were intended to be
narratives that summarized the considerable volume of documentary material
and evidence involved in the Inspection. When they were circulated to the
parties, we invited parties to suggest amendments to the draft Statements or to

provide supplementary information.

Where we received conflicting evidence, our intention when drafting the
Statements was to include material that would evidence the existence of the
conflict. We did not intend to set out all the evidence that we had received that
might be regarded as relevant to that conflict and we expressly stated that we
had reached no conclusions in relation to any disputed or contradictory
evidence. It would have been unhelpful to leave unaddressed those areas where

there is a conflict.

The approach we have taken is appropriate where the evidence of some of the
central witnesses in the Inspection, including [Mr Buckley], is not complete.
There are many reasons why that might be the case including, for example,
where issues emerged when witnesses, who were interviewed at a later stage,

raised matters that need to be put to witnesses who gave evidence earlier.

Once witnesses have had the opportunity to deal with the suggestion that
aspects of their evidence are wrong, contradictory, unreliable or untrue, as the
case may be, we have committed to allowing each party [to] make a submission
on the significance of these matters and the conclusions that may or may not

arise therefrom.’
73. Asregards the allegations of bias, we said:

First, we confirm that neither of us has any relationship or interest, material or

otherwise with any of the parties to the Inspection.

Secondly, we do not accept that our work displays any ill will towards Mr
Buckley nor that we labour under any such disposition towards him or, indeed,
any witness appearing before us. We are trying to discharge our duties

conscientiously in accordance with the terms of our appointment. We
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74.

75.

76.

77.

78.

appreciate that not everything we do or say will please everyone at every stage
in the process, but we have been assiduous in trying to ensure that everyone’s

rights are respected.

Thirdly, the draft Statements were intended to invite responses to ensure that
we were aware of all relevant facts necessary to ensure we could properly
discharge our duty to the Court — which is to investigate and report on the
affairs of the company in relation to the specific matters set out in the terms of
reference settled by the President of the High Court on our appointment. Our
remit can be no broader, nor narrower, than that. It was not our intention to
set out all the evidence relating to the issues nor to conduct the analysis of some
of the issues enclosed with your letter. The allegation of bias, because we did
not do so, is unwarranted. We will be in a position to consider such matters
following completion of the taking of evidence and after receipt of submissions

from relevant parties.’
We concluded:

‘We do not propose to recuse ourselves from further examination of the

Company's affairs as requested by you.’

On 22 April 2020, Mr Buckley issued a Notice of Motion before the High Court

seeking orders directing our recusal or the revocation of our appointment.

Mr Buckley’s application was based on an allegation of objective bias — on inferences
that the notional objective observer would draw from the existence of errors in the
draft Statements. Mr Buckley’s contention was that the draft Statements contained
numerous errors and that there was an ‘evident trend”, ‘persistent and dominant
pattern” and “consistent pattern” whereby evidence received by us had been
misstated and misrepresented in a manner which unfairly bolstered the strength of
the allegations against Mr Buckley and diminished the evidence in support of his

position.

No allegation of actual bias was made. Nor was it alleged that there could be a

reasonable apprehension that we had predetermined matters.

In response to a suggestion that Mr Buckley might apply for an order staying the

continuation of the Inspection pending determination of his application, we agreed
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79.

80.

81.

not to proceed with further substantive interviews provided that Mr Buckley pursued

his application expeditiously.

The hearing of the revocation application was delayed as a result of the pressure on
courts arising from the public health measures put in place in response to the
coronavirus pandemic. The application was ultimately heard by Simons J. over a

number of days in October and December 2020.

Simons J. gave judgment on 15 February 2021. He dismissed the application,

concluding:

The case law establishes a robust set of rules which ensure not only that
decision-making is actually independent and impartial, but also that there can
be no reasonable apprehension of bias. The Supreme Court has consistently
rejected the argument that it is necessary to extend the existing rules so as to
allow objective bias to be inferred from legal or other errors made within the
decision-making process. Such extension has been condemned as unnecessary
and contrary to principle. Yet Mr Buckley’s entire case is predicated on this
court analysing and parsing the content of the draft statements with a view to
inferring bias from errors said to have been made by the inspectors. Mr
Buckley’s application to revoke the appointment of the inspectors must be

refused as it is irreconcilable with the case law of the Supreme Court.

It should be reiterated that Mr. Buckley's case has been advanced on a very
specific basis. There is no allegation of predetermination. It is expressly stated
in the written legal submissions filed on behalf of Mr. Buckley that it is not
contended that the inspectors’ conduct suggests that they have predetermined
the case against him, in the sense of reaching a fixed conclusion as to their
findings. This concession is well made in circumstances where the inspectors
had invited submissions on the draft statements, and have since indicated an
intention to issue revised versions of the draft statements which will correct
many of the errors complained of. One of the stated objectives in preparing the
draft statements had been to give interested parties the opportunity to

supplement or amend the inspectors’ understanding of the facts.’

On 2 March 2021, A&L Goodbody wrote to Ferry’s Solicitors, acting on our behalf,
to confirm that Mr Buckley did not intend to appeal the decision of Simons J.
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Steps taken to ensure access to the documents, the statements made and the evidence given

to the Inspection.

82.

83.

84.

Following the determination of Mr Buckley’s application and the relaxation of the
coronavirus restrictions on how meetings with multiple attendees might take place,
we took steps to ensure that all parties had access to all the documents that we had
received from the ODCE, from INM, from the parties and from third parties who had
given evidence to us. The material made available included all witness statements,

submissions and transcripts of evidence.

We also developed procedures to enable the taking of evidence from, and cross-
examination of witnesses whilst complying with the remaining restrictions arising

from the pandemic.

We were able to achieve this through Trialview — a web-based platform that enables
approved users to have access to material and facilitates in person, hybrid and fully
remote hearings. Trialview enabled us to proceed with cross-examination of
witnesses with the only Counsel present being those representing that witness and
those conducting the cross-examination. All other parties were able to, and did,
observe the proceedings remotely. Trialview also enabled us to hear evidence from

witnesses who were unable to travel to Dublin due to pandemic restrictions.

Further Evidence given by and Cross-Examination of Witnesses

85.

86.

Between 13 September 2021 and 19 May 2022, we heard evidence from and facilitated
the cross-examination of the principal parties. Appendix 3, Part 2, lists those
individuals from whom we received evidence between September 2021 and July
2023, and identifies whether and, if so, by whom such individuals were cross-

examined.

In total, over the course of the whole Inspection, we received many thousands of

documents and over 260 hours of oral evidence (10,700 pages of transcript).

Resolution of disputed claims to legal privilege

87.

In the course of taking further oral evidence, there were two occasions when a claim

to legal privilege was challenged.
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88.

89.

To resolve these claims without the necessity of applications to Court, we arranged,
by agreement with the parties, for the competing claims to be considered and
determined by Peart J. (retired). The parties then set out, as appropriate, the basis on
which privilege was claimed or the grounds for challenging such claim. The

documents in question were made available to Peart J..

Peart ]J. determined the contested privilege claims on 14 April 2022 and his

determinations did not require additional evidence to be given.

The procedure to be followed through to completion of the Inspection

90.

91.

92.

Following completion of the evidence phase, on 7 April 2022, we put forward

proposals for the completion of the Inspection.

We suggested to the main parties that the interests of the Inspection would not be

served by the circulation of Revised Statements because:

o All parties (and witnesses) were aware of the documents and evidence
that we had received — which had not been the case when we circulated

the draft Statements in December 2019; and

o  The time to complete the Inspection would be significantly extended — by
the time required (i) to prepare Revised Statements taking account of the
extensive additional evidence that had been provided and (ii) for the

parties to consider and comment on such Revised Statements.

Against that background, we proposed, and the parties agreed to, the following

procedure.
o  Each party should provide a submission in relation to the issues we are
required to address (“First Submission”). Such First Submissions were to
address the parties’ submissions in relation to:

o the key relevant evidence relied upon;

J any legal issues to be considered; and
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J the conclusions/findings to be reached on the basis of that

evidence.

We also proposed that such submissions should include executive
summaries in relation to each of the issues identified in the Order

appointing us.

We said that we would circulate the submissions; but that we did not wish
to receive replying submissions unless it transpired that a significant issue
had arisen that had not been addressed by a party, in which case that party

might provide a further concise submission addressing that issue.

Following receipt of such submissions, we would circulate draft
Statements of Fact setting out our understanding of the facts that were not
in dispute and invite parties to identify any such facts that they contend

to be in dispute.

Thereafter, we would provide parties with a report of our provisional
findings and the reasons for those findings and give them an opportunity
to make oral and/or written submissions in relation to those provisional

findings.

First Submissions

93.

We received First Submissions by the end of July 2022 from:

o

Mr Buckley;

Mr Pitt;

Mr Preston;

The INM Directors;

INM;

Mr Mizak, DMZ IT and related entities;

Communicorp and its related parties;
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94.

95.

96.

97.

o  Mr O’Brien and Blaydon; and

o  Island Capital.

These submissions addressed the issues in the Order of Kelly P. other than the issues
arising from the communications between Mr Buckley and Mr O’Brien and others on
his behalf (paragraphs (f) and (g) of the Order) because evidence in relation to those

issues, including expert evidence, had not been completed.

On 17 November 2022, Mr Pitt replied to the First Submissions filed on behalf of the
other parties, primarily the INM Directors.

On 24 February 2023, Mr Buckley filed a further submission addressing certain

matters raised by Mr Preston in his First Submission.

On 3 March 2023, the INM Directors filed a reply to Mr Pitt’s Second Submission to
the extent that it related to a recent decision regarding the application of the PDA.

Summaries of Undisputed Facts

98.

99.

On 21 December 2022, we circulated Summaries of Undisputed Facts in relation to:

o  The Sale of INM’s shareholding in APN;

o The Data Interrogation;
o  The Proposed Acquisition of Newstalk; and

o  INM’s handing of the Disclosures by Mr Pitt and Mr Preston.

We asked parties to identify any material they considered to be in dispute (contrary
to our understanding) or which had been omitted notwithstanding that it was in the

particular party’s view agreed and of relevance to the issues to be considered by us.

100. By mid-February 2023, we had received responses from:

o Mr Buckley;
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o) The INM Directors;
o) INM;
o) Mr Pitt;

o Mr Mizak, DMZ IT and related entities;

o  Mr Denis O'Brien, Island Capital Management Limited and Blaydon

Limited; and
o} Mr Harrison.

101. We have considered the matters raised or suggestions made by the parties in the
context of setting out the evidence, and forming our conclusions in relation to that

evidence, in the relevant chapters in this Report.

Submissions on Communications between Mr Buckley and Mr O’Brien (and others on his

behalf)

102. The Order required us to investigate whether Mr Buckley had disclosed inside
information (paragraph (f) and/or confidential information (paragraph (g) relating to
INM to Mr O’Brien and others.

103. Whether information is ‘inside’ information for the purposes of the European Union
legislation and regulation involves consideration of issues on which expert evidence
is of assistance. As is explained in Chapter 10, we obtained expert evidence from Mr
Fettin, who provided reports on 20 December 2021 and 15 March 2023. Mr Buckley
served a report by Mr Aylard on 28 April 2023. The INM Directors served a report
by Mr Dobbie on 28 July 2023.

104. At the end of July 2023, Mr Fettin and Mr Aylard gave evidence orally. Following

completion of their evidence, we requested submissions on the issues relating to the

communications between Mr Buckley and Mr O’Brien by 29 September 2023.

105. At the end of September 2023, we received submissions on those issues from:

o Mr Buckley;
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o) The INM Directors;

o INM; and

o Mr O’Brien.

Approach when developing a draft Report

106. Having received the submissions referred to above, we developed a draft report with

a view to circulating it to the parties concerned.

107. In doing so, we considered:

o) The documents that we had received from the ODCE, from INM, from

the parties and from third parties who had given evidence to us;

o  The transcripts of all the evidence that we had heard; and

o  The submissions we had received from the parties.

We also had the benefit of having observed every witness and his or her demeanour,

often over an extended period.

108. We carefully considered all the points raised by the parties in their submissions and
addressed those that we considered relevant to the matters identified in the Order,

being the matters we have been appointed to investigate and report upon.

109. In that context, there are a number of points that we should emphasise:

o  Generally speaking, the sequence of key events related to the issues in this
Investigation were capable of being established by reference to

contemporaneous documents.

o  The principal evidential issues turned on what had been said by witnesses

on certain occasions and the inferences to be drawn therefrom.

o  Resolving those disputes on occasions required us to consider submissions
based on inferences to be drawn or ex post facto interpretation, often at a

considerable remove in time from when the underlying events took place.
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In the course of taking evidence, multiple conflicts of evidence arose,
many of which were raised in order to undermine the credibility of a
witness generally or impugn the evidence given by that witness on

specific issues.

Where those conflicts of evidence related to matters that we have been

appointed to investigate, they are set out in this Report.

We have also carefully considered conflicts of evidence that do not, in our
view, relate directly to the matters we have been appointed to investigate,
and assessed the impact of those matters on the evidence given by the
relevant witness. We have not, however, generally referred to such

disputes in this Report.

Save as may be necessary in order to properly address the issues identified
in the Order, our remit does not require or entitle us to determine all of
the matters raised in Mr Drennan’s affidavit in support of the application
for the appointment of Inspectors. Nor are we required to determine or
make observations on every concern raised or argument made by the

ODCE in its separate investigation.

Circulation of a draft of this Report

110. On 14 December 2023, a complete copy of our draft Report was made available to:

©)

Mr Buckley;

The INM Directors;

INM;

Mr Harrison;

Mr Pitt;
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o  Mr Preston; and
o  Mr O’Brien, Communicorp and Island Capital.
Relevant parts of the draft Report were provided to:

o  Mr Mizak, DMZ IT and others — certain paragraphs of Chapter 5 and
Chapter 7;

o) Davy — Chapters 6 and 8; and

o  Mr Wilde — Chapter 7 and certain paragraphs of Chapter 11.

111. We asked those parties to provide any written submissions in response to the draft
Report by 1 March 2024, which was then extended to 28 March 2024.

112. We also indicated that we would hear final oral submissions, if requested.

Submissions by the Parties on the draft Report

113. We received written submissions from the parties referred to above, other than Davy
and Mr Wilde.

114. Inthe week commencing 29 April, 2024, we received oral submissions from all parties
other than Mr Harrison, Mr Wilde and Davy.

Finalisation of the Report

115. We confirmed to the parties in writing and at the hearings of oral submissions, that
we would advise any parties if we intended to change any provisional findings in
manner materially adverse to those in the draft Report and provide such parties with
an opportunity to respond to those conclusions. In the event, that has not been

necessary.
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CHAPTER 5 — LEGAL ISSUES

Introduction

1. As part of the Inspection process the parties were invited to provide written
submissions in order, inter alia, to identify any legal issues which they thought
needed to be addressed by us. Solicitors for a number of parties provided written

submissions which urged a particular approach to statutory interpretation and

relevant case law in respect of legal issues relating to the interests of their clients.

2. Some of the issues raised were broad in scope and related to the approach to the
Inspection generally, while other issues were more closely connected with the
particular position of an individual party. In this Chapter we set out our approach to
the following issues:

A. The Purpose and Nature of the Inspection.

B.  Approach to Evidence.

C. The application of the Companies Act 2014 and the Data Protection
legislation to Mr Mizak, DMZ IT and others.

D. Protected Disclosures Act, 2014.
E. Penalisation.

F. Duties of Directors.
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The Purpose and Nature of the Inspection.

In the judgment of Kelly P. immediately prior to making the order appointing us, he
reprised remarks he had made in his judgment in Director of Corporate Enforcement
v.DCC Plc [2009] 1 IR 464, in relation to the nature of a Companies Act investigation.
In DCC he said:

In Keane's Company Law (4th Edition) Keane C.J. described the nature of a

Companies Act investigation at para. 35.15 as follows:-

‘As in the case of an investigation under the provisions of the replaced
sections in the principal Act, the functions of the inspectors are to
investigate and report. It is thus in essence a fact finding exercise which
does not of itself affect the legal rights and obligations of any individual
concerned, although the publication of the report - and even the fact of

an investigation having been ordered - may affect their reputations.’

That statement mirrors the views expressed by Sachs L.J. in In Re Pergamon
Press Limited [1970] 3 All E.R. 535 at 540 where he said:-

‘ ...the inspectors function is in essence to conduct an investigation
designed to discover whether there are facts which may result in others

taking action.’

This approach is also to be found in Canadian jurisprudence. In Saunders v. Eco
Temp International Inc [2007] ABB 136, Lee J. said.:-

The primary purpose of an investigation is to 'bring to light facts which
otherwise might be inaccessible to shareholder and security holders. (Re
First Investors [1988] A ]. No. 244).”

Our function is, in essence, a fact finding one.
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Approach to Evidence.

As set out in Chapter 4, we have sought to ensure fairness to all parties and have
regularly communicated with the parties in relation to the manner in which we

intended to gather and take evidence and circulate relevant material.

In the course of this Investigation, a number of submissions were made in relation to

the approach we should take to the evidence we received.

(a) Fair Procedures

On behalf of Mr Leslie Buckley, it was submitted that we were required to follow fair
procedures in the Investigation having regard to the quasi-judicial function being
exercised while adjudicating on evidence received. In support, reliance was placed on

a number of authorities which are considered below.

We agree with the general thrust of the submission to this effect and the reliance
placed on Chestvale v Glackin [1993] 3 IR 35 and In Re National Irish Bank Limited
No 2 [1999] IR 190. However, there are some further observations which we regard
as of importance. In Maxwell v. Dept. of Trade [1974] 1 Q.B. 523Lord Denning M.R.,
made reference to what an investigation under the Companies Act is not. He said, at
p- 533:

‘Remember what it is not. It is not a trial of anyone, nor anything like it. There
is no accused person. There is no prosecutor. There is no charge. It is not like a
disciplinary proceeding before a professional body. Nor is it like an application
to expel a man from a trade union or a club, or anything of that kind. It is not
even like a committee which considers whether there is a prima facie case

against a person. It is simply an investigation, without anyone being accused.’

In In Re National Irish Bank Limited No 2Kelly ]. (as he then was) indicated that this

was a correct summary of the position in this jurisdiction:

at least insofar as the investigatory stage of the inspectors’ task is concerned.
Once one moves into the second stage then, whilst the investigation is not
transformed into an adversarial hearing, nonetheless fair procedures have to be
observed insofar as any adverse conclusions may be drawn in relation to

individuals.’
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8.  We acknowledge that the terms of reference expressly task us with investigating and
reporting on matters which have the potential to cause damage to the reputation of
parties, including Mr Buckley, if certain conclusions are drawn. We are conscious of
that and the requirement that our procedures should guarantee fairness to all parties
having regard to the seriousness of the matters under investigation. What is required
in that regard can vary considerably depending on the circumstances of particular

cases and the nature and consequences of the decision-making process in question.

9.  Tucker L.J. in Russell v. Duke of Norfolk [1949] 1 All ER 109 expressed the principle

in the following terms:

There are, in my view, no words which are of universal application to every
kind of inquiry and every kind of domestic tribunal. The requirements of
natural justice must depend on the circumstances of the case, the nature of the
inquiry, the rules under which the tribunal is acting, the subject-matter that is

being dealt with, and so forth.’

10. Reliance was placed on Flanagan v UCD [1988] IR 724 where a serious allegation of

plagiarism was made against a post graduate student in the respondent college. The

celebrated remarks of Barron J. are often cited in this context:

‘Once a lay tribunal is required to act judicially, the procedures to be adopted
by it must be reasonable having regard to this requirement and to the
consequences for the person concerned in the event of an adverse decision.
Accordingly, procedures which might afford a sufficient protection to the
person concerned in one case and, so be acceptable, might not be acceptable in
a more serious case. In the present case, the principles of natural justice involved
relate to the requirement that the person involved should be made aware of the
complaint against them and should have an opportunity both to prepare and to
present their defence. Matters to be considered are the form in which the
complaint should be made, the time to be allowed to the person concerned to
prepare a defence, and the nature of the hearing at which that defence may be
presented. In addition depending upon the gravity of the matter, the person
concerned may be entitled to be represented and may also be entitled to be
informed of their rights. Clearly, matters of a criminal nature must be treated
more seriously than matters of a civil nature, but ultimately the criterion must

be the consequences for the person concerned of an adverse verdict.’
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He then went on to say:

The present case is one in which the effect of an adverse decision would have
far-reaching consequences for the Applicant. Clearly, the charge of plagiarism
is a charge of cheating and as such the most serious academic breach of
discipline possible. It is also criminal in its nature. In my view, the procedures

must approach those of a Court hearing.’

11. Itisimportant to observe that in Flanagan the impugned procedures which led to the

quashing of the decision included:

o  When the question of plagiarism was first raised the applicant was never
consulted or asked for an explanation of it before disciplinary procedures

were invoked;

o  She was summoned in writing to appear before the Committee of
Discipline but this did not contain any information in relation to what

was alleged against her;

o  She was not allowed to bring a representative of her choice to the

committee and was not allowed to be legally represented;

o  The Registrar who summoned her acted as prosecutor and expressed a

view to the Committee when convened that the case against her was clear;
o  No evidence was called at that meeting of the Committee;

o At the conclusion of the first Committee meeting the applicant was asked

to leave and the Registrar remained with the Committee members;

o It was subsequently left to the Registrar to nominate an independent

assessor;
o  When a report was received the Applicant was not informed of a

paragraph in it which was in her ease, and which stated she should be

allowed to re-submit a paper rather than be failed;
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12.

13.

o  The Applicant was refused an adjournment of a reconvened meeting of

the Disciplinary Committee; and

o  There were no published regulations under which the Committee

purported to act.

The Court went on to delineate the sorts of rights that the applicant should have been
afforded: the applicant should have received in writing details of the precise
charge/basic facts alleged to constitute the alleged offence; she should have been
allowed to be represented by someone of her choice, and further should have been
informed, in sufficient time to enable her to prepare her defence, of such right and of
any other rights given to her by the rules governing the procedure of the disciplinary
tribunal; at the hearing itself, she should have been able to hear the evidence against
her, to challenge that evidence on cross-examination, and to present her own
evidence. There was a total failure on the part of the College to afford the applicant

any of these rights.

These points are highlighted to emphasise that the circumstances of individual
situations can vary widely in terms of what natural justice might require and to
demonstrate that the procedures we have adopted are, by comparison, much closer
to those of a court hearing. The general procedures adopted by us have been set out

in Chapter 4 but, in summary, have included:

o  affording the parties the opportunity to make written statements if they

wished;

o  inviting the parties to submit any documentation they thought of

relevance to us;
o interviewing witnesses in the presence of legal representatives;

o  affording legal representatives of every witness the opportunity to ask

further questions;

o  affording parties the opportunity to clarify matters through

correspondence after giving evidence;

o  circulating transcripts of evidence;
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15.

16.

17.

o  circulating relevant documents and making documents available through

the TrialView platform;
o  providing for cross examination on the application of the parties;

o  providing statements of undisputed facts and providing for submissions on

same;

o  corresponding regularly on intended next steps and in relation to process

and procedure; and

o  providing the principle parties with a draft of the report (other than
Chapter 1) — or relevant parts of it — so that they could make written
and/or oral submissions on any matters where they considered the draft

report was in error or where we should reach a different conclusion.

We are therefore satisfied that the procedures we have adopted are in accordance

with the principles of natural and constitutional justice.

(b) Burden of Proof

In the course of the Inspection, we have resisted adopting the language of accused
and/or accuser. The process in which we are engaged is an inquisitorial one, where
our role is clearly to establish the facts and circumstances surrounding the various
matters we are required to enquire into. In that sense we are required to establish as

best we can ‘what happened’, regardless of any previously expressed views by others.

As far as the Inspection is concerned there is no /is between the parties. We have
made statutory demands for cooperation and production of documents on all the
former directors, officers and agents of the Company. It is on that basis that the parties
have given evidence to us. Whilst the parties have responded to those statutory
demands, we should acknowledge that in large part the parties have also tried to
cooperate with the spirit of the Inspection in making themselves available and

responding to requests made by us.
Mr Pitt has submitted that he is essentially a witness in the Inspection and has

explicitly rejected any suggestion that he is an ‘accuser’ or that he bears any burden

of proof. Mr Preston has submitted that his primary role was to assist us in our work
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19.

20.
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22.

rather than to advocate for a particular outcome to the Investigation. Mr Harrison, a
former non-executive director of the Company has submitted that the Inspection is
an inquisitorial process and that he has not adopted an adversarial approach to it. He
submitted that it was not his function to argue for any particular outcome or position

and that he was, in effect, a cooperating witness.

Mr Buckley submitted that the burden of proof lay with his ‘accusers’ and that we
should look at whether there is sufficient evidence to substantiate the allegations

against him, rather than require him to prove he was innocent of any wrongdoing.

We cannot agree that there is a burden of proof in the strict legal sense on any of the
witnesses from whom we have heard evidence. This would be to turn the entire
process into something it is not. No party has carriage of any proceedings before us
and we do not consider the Inspection to be an analogue of a /is between litigating
parties. Consequently, we do not regard the witnesses as bearing some burden which
must be discharged and, for the avoidance of any doubt, we do not regard Mr Buckley,
who was also a witness in the course of the Inspection, as bearing a burden to establish

his innocence of any suggested wrongdoing.

(c) Standard of Proof

Mr Buckley also submitted that a higher standard of proof was required where fraud
was alleged. In support he referred to the Supreme Court decision in Superwood
Holdings PLC v Sun Alliance and London (No 2) [1995] 3 IR 303.

In that case the Supreme Court held that the onus of proof (on the balance of
probabilities) is on the party who alleges fraud. However, that was in the context of
a clear and specific pleading alleging fraud in the litigation between the parties and
the Court was directly concerned with the requirement of particularity where fraud

was pleaded.

The reasoning in Superwood was followed in Michovsky v Allianz Ireland Public Ltd

[2010] IEHC 43 which concerned an allegation of fraud in an insurance claim. Kearns

J., in holding that the onus of proving fraud on the balance of probabilities was on

the party alleging fraud, said:

1t is accepted by both sides that the onus of proving fraud in this case rests on

the defendant. It was also agreed that where proof of fraud is largely a matter
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27.

of inference, such inference must not be drawn lightly or without due regard

to all the circumstances, including the consequences of a finding of fraud.”

We recognise that Mr Buckley may well feel that he has been accused of very serious
wrongdoing. He may also have a legitimate sense of grievance from his perspective
that allegations have been made about him that are either inaccurate or untrue. While
we can understand that position, we do not regard our process as having been

converted into a pure adversarial process.

Mr Pitt has submitted that Mr Buckley, the non-executive Directors and the
Company have sought to turn the Inspection process into an attack on him. Mr
Preston has also submitted that Mr Buckley has sought to unfairly malign and
denigrate him and to impugn his honesty and motivation. Mr Buckley and Mr
O’Brien have also urged on us that many unfair or inaccurate things have been said
about them, in the course of court applications, which have resulted in them being

the subject of serious adverse publicity.

Our function is neither to ‘condemn’ nor ‘exonerate’ parties arising out of what they
perceive to be unwarranted attacks on their character or integrity in the course of
proceedings initiated by the office of the Director, or as set out in the judgment of
Kelly P., at the conclusion of that application. Insofar as issues in those proceedings
are reflected in our terms of reference, those issues are clearly part of the
Investigation. Our function is not defined as, or limited to, determining whether the
‘allegations against Mr Buckley are substantiated’; rather our function is to report on
the facts and circumstances of the events detailed in the Order appointing us and to
reach conclusions thereon where the evidence we have heard permits such

conclusions to be drawn.

In weighing and assessing the evidence we have heard we do not agree that the
criminal standard of proof is applicable. We acknowledge that the criminal standard
of ‘beyond any or all reasonable doubt’ has been held to be applicable in some specific
non-criminal legal contexts. However, we do not regard the Act, which provides for
the investigating and reporting process, as contemplating the application of that
standard. Nor do we see the transposition of criminal principles or processes as being

useful or appropriate in a Companies Act investigation.

In Law Society v- Walker /2007] 3 IR 581 the Court was concerned with the

preliminary stage of a Law Society Disciplinary Tribunal investigation into whether
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29.

a prima facie case of misconduct, as statutorily defined, was made out. The High Court
held that the standard of proof at the full inquiry was the criminal standard of proof
beyond reasonable doubt, and that this was a factor to which regard could be had in
determining whether a prima facie case was disclosed at the preliminary stage.
However, the Court did not engage in any analysis of the circumstances in which the
criminal standard of proof might apply in non-criminal contexts. Rather, it proceeded
on the basis that the criminal standard did apply, relying on the dicta in O'Laoire v.
Medical Council (Unreported, Supreme Court, (25th July, 1997) 1998 W]SC 11507),

and therefore that this was a relevant consideration in respect of the point at issue,

which was the purpose of the preliminary stage of the disciplinary process.

In O'Laoire v. Medical Councilthe Supreme Court looked at the appropriate standard

of proof where a medical practitioner is alleged to be guilty of professional
misconduct. In this case Mr O’Laoire made allegations against another medical
practitioner who was cleared of wrongdoing. The Fitness to Practice Committee of
the Medical Council conducted its enquiry on the basis that the case would have to
be proved beyond reasonable doubt. The High Court initially indicated that it would
proceed on the same basis and much of the appeal in fact turned on whether the High
Court judge had regarded the onus of proof as ‘modified’ as between the Medical

Council and Mr O’Laoire in the course of the hearing.

Murphy J., in his judgment in O’Laoire, referred to his previously expressed concern

in Grant v The Garda Siochana Complaints Board 1996 SW]SC-HC 3617. In that case,

in relation to the procedures generally in respect of investigations and appeals under
the Garda Siochana (Complaints) Act 1986, he held as follows:

“The various Tribunals set up under the 1986 Act do not administer the civil
law, less still do they hear or determine criminal charges. Any comparison
between the Courts of Justice and the investigating bodies is merely an analogy
and whilst the principles of constitutional and natural justice would be
applicable to the investigating bodies as they would be to most administrative
Tribunals there would be no justification for importing into proceedings under
the 1986 Act all of the practice and procedures of the High Court or Common

Law principles governing their conduct.”
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He referred back to Keane ].’s decision in O’Laoire where reliance was placed on two

English authorities (Bhandri v Advocates Committee and Lanford and the Medical

Council) and said:
“... each of those cases accepted or assumed that allegations of professional
misconduct were required to be proved to a standard higher than that described
as the ‘balance of probabilities’ but that neither of these cases resolved the

problem satisfactorily.”

In relation to the standard of proof in professional misconduct cases he further held
that:

‘I confess to some doubt as to the precise grounds on which the requirement of
the criminal standard of proof has come to be applied by professional bodies
exercising their disciplinary functions. I do not see that the severity of the
consequences alone would justify this requirement. Nor is a special standard of
proof justified by the fact that allegations may involve moral turpitude. As Mr.
Justice Keane has pointed out in the O'Laoire case the Supreme Court made it
clear in Banco Ambrosiano and Ansbacker 1987 I.L.R.M. 669 that an allegation

of fraud in the civil proceedings is required to be proved "on the balance of

probabilities” and to no higher or different standard than any other civil
proceedings. Whilst I am concerned as to the basis on which the criminal
standard of proof has come to be applied to professional bodies in the exercise
of their disciplinary functions I accept that is the position and will remain so
unless and until the Supreme Court should otherwise direct. On the other hand

it is clear, as I held in Georgopoulos and Beaumont Hospital Board 1994 1.1.R.]M.

58, that an allegation of misconduct by an employee — however serious the
allegation and however far reaching the consequences of a dismissal — need
only be proved on "the balance of probabilities” that being the only standard
applicable in a civil trial... The ultimate sanction under the complaints
procedure is the dismissal of the Garda from his employment. It does not strip
him of a professional qualification, though of course I accept that the
consequences would be serious in the extreme. In my view the appropriate
standard for the Tribunal to apply is that based on the "balance of probabilities’,

and not the standard appropriate to criminal proceedings.”
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He then went on to consider the permitted ground of appeal in O’Laoire and whether
the High Court had in fact applied the standard it had determined was the applicable

one.

We also note that O’Flaherty J., in agreeing with the analysis and determination of

Murphy J., also made the following observations:

1t is better that the standard of proving a case beyond reasonable doubt is
confined to criminal trials. This is because the concept of reasonable doubt’ is
peculiarly appropriate to a criminal trial.... The standard of proof prescribed for
criminal trials is peculiarly suited for the respective functions of judge and jury
as well as for the presumptions and protections that attach to an accused in the
course of a criminal trial, though I do not lose sight of the fact that the same
standard of proof applies where cases are heard by a judge alone, such as in the
District Court, or by a number of judges in the Special Criminal Court. It seems
to me that it is better that we preserve the civil standard for all civil proceedings

and leave the criminal standard to the arena to which it is best suited.’

In O’Laoire v. Medical Council, the Fitness to Practice Committee was in a position

to make findings against Mr O’Laoire and they found that fourteen allegations against
him were established and that he was guilty of professional misconduct. On foot of
that, the Medical Council had the power to recommend censure, to include rendering
his registration on the General Register of Medical Practitioners ineffective for a
period of time. To that extent, the nature of the proceedings against Mr O’Laoire was
much closer in form and substance to a ‘prosecution’. This is a feature common to

many statutory disciplinary processes.

In Georgopoulus v Beaumont Hospital [1998] 3 IR 132 the Supreme Court held that:

The standard of proving a case beyond reasonable doubt is confined to criminal
trials and has no application to proceedings of a civil nature. It is true that the
complaints against the plaintiff involved charges of great seriousness and with

serious implications for the plaintiff’s reputation. This does not, however,

require that the facts upon which the allegations are based should be established
beyond all reasonable doubt. They can be dealt with on ‘the balance of
probabilities’ bearing in mind that the degree of probability required should
always be proportionate to the nature and gravity of the issue to be

investigated.’
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In Banco Ambrosiano Spa v Ansbacher & Co (1987) W]SC-SC 42 [1987] ILRM 669

the Supreme Court held that an allegation of fraud did not require to be proved to the
criminal standard where the proceedings, in which the fraud was alleged, took place

other than in a criminal court. Henchy J. observed that:

1t as has been suggested, the degree of proof of fraud in civil cases is higher
than the balance of probabilities but not as high as to be (as is required in
criminal cases) beyond reasonable doubt, it is difficult to see how that higher
degree of proof is to be gauged or expressed. To require some such
intermediately high degree of probability would, in my opinion, introduce a
vague and uncertain element, just as if; for example, negligence were required
to be proved in certain cases to the level of gross negligence. Moreover, since in
this jurisdiction many civil cases involving fraud are tried by juries, it would be
difficult for a trial judge to charge a jury as to this higher degree of proof without
running the risk of confusing the jurors. In any event, it is difficult to put
forward a rational and cogent reason for singling out civil cases of fraud for this
higher degree of proof. It is of course to be said that a finding of fraud usually
carries with it a high degree of moral condemnation which may have serious
consequences for the person so condemned. But similar consequences may
follow from a finding against a defendant in other types of civil proceedings.
For example, if a doctor fails for no good reason to go out to attend a patient to
whom he has been summoned, so that the patient dies, the doctor may be held
liable in negligence to the dependants of the patient. In such a case the moral
condemnation involved, and the social and professional consequences to the
doctor, may be no less serious for him than if in another case he were to be
found to have acted fraudulently. Yet the action in negligence would be decided
on the balance of probabilities. I am unable therefore to discern, in principle or
in practice, any rational or cogent reason why fraud in civil cases should require
a higher degree of proof than is required for the proof of other issues in civil

claims.’

Henchy J. also held that:

‘Proof of fraud is frequently not so much a matter of establishing primary facts
as of raising an inference from the facts admitted or proved. The required
inference must, of course, not be drawn lightly or without due regard to all the
relevant circumstances, including the consequences of a finding of fraud. But

that finding should not be shirked because it is not a conclusion of absolute
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certainty. If the Court is satisfied, on balancing the possible inferences open on
the facts, that fraud is the rational and cogent conclusion to be drawn, it should
so find.’

In Lawlor v Tribunal of Inquiry [2009] IESC 50the Supreme Court directly addressed
the question of the applicability of the standard of proof beyond reasonable doubt in

non-criminal proceedings.

The argument advanced in Lawlor that the criminal standard of proof should apply
was based, inter alia, on the grave nature of the possible findings that might be made,
the absence of any appeal from those findings and the possible future involvement of
other state agencies arising from those findings. In essence the allegations against Mr
Lawlor concerned corruption in public office possibly involving the criminal offence
of bribery at common law and other offences under the Prevention of Corruption
Acts, 1889 — 2001. We were referred to a passage from the judgment of Murray C.J.
at page 184 where he stated:

1t would, nonetheless be wrong to infer from these comments that a tribunal
of inquiry 1s at large in terms of the requirements of proof or that the standard
of proofis simply a matter of procedure which it may regulate as it sees fit. Such
an approach could lead to a situation where, for example, on the bare balance
of probabilities, a finding of the utmost gravity could be made against a
particular individual. In principle evidential requirements must vary depending
upon the gravity of the particular allegation. This is not to adopt the 'sliding
scale” of proof advocated by counsel for the applicant, but rather to simply
recognise, as an integral part of fair procedures, that a finding in respect of a
serious matter which may involve reputational damage must be proportionate
to the evidence upon which it is based. For example, a finding that a particular
meeting occurred on one day rather than another may be of such little
significance that a tribunal could make a finding in that respect on the bare
balance of probabilities. A finding of criminal behaviour on the other hand
would require a greater degree of authority and weight derived from the

evidence itself’

The ‘comments’ referred to by Murray C.]. were those of Hederman J. in Goodman v
Hamilton [1992] 2 IR 542 where he described the decision of the Beef Tribunal to set

a standard of proof beyond a reasonable doubt as being a procedural requirement

which was well within the competence and entitlement of that Tribunal to lay down.
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In adopting the approach taken by Henchy ]. in Banco Ambrosiano, in respect of the

standard of proof in fraud cases, Murray C.]. emphasised the fundamental distinction
between the criminal law and the law applicable to tribunals, particularly in relation
to the absence of sanctions in respect of the latter. He also referred to the remarks of
Hamilton C.J. in Georgopoulusin explicitly rejecting intermediate or sliding scales of

proof before going on to say:

The foregoing judicial statements aptly describe the requirements of due
process, as regards the circumstances of the present case. The findings made
must clearly be proportionate to the evidence available. Any such findings of

grave wrongdoing should in principle be grounded upon cogent evidence.’

The above authorities were also considered by the High Court in Sheehy v Board of

Management of Killaloe Convent Primary School [2019] IEHC 456 in the context of

a disciplinary hearing in respect of a school principal where the allegation concerned

the emotional abuse of a child and the possibility of a range of sanctions to include
dismissal from her job. The Applicant argued that the correct standard to apply in
reaching conclusions was beyond reasonable doubt. In recognising the difficulty in

determining the precise standard to be applied Ni Raifeartaigh J. said:

1t seems to me that the strict standard of ‘beyond a reasonable doubt’ has so far
been confined to specific legal contexts such as the Medical Council or the
Solicitor’s Tribunal and has not been applied to the broader range of
administrative decision-making contexts, even those of a disciplinary character
and which carry the risk of a loss of employment. The normal standard of
‘balance of probabilities’ seems to me to be the appropriate standard in the
present context, but with due regard to the judicial comments quoted above to
the effect that the degree of probability required should always be proportionate

to the nature and gravity of the issue to be investigated.’

We also note the comments of Lord Hoffman in Re B /2009] 1 AC 11 in the context
of care orders where he followed Butler Sloss P. in Re U (a child) /2005] Fam 134,

where the criminal standard was held not to be applicable. Lord Hoffman also went

on to say that:
1 think that the time has come to say, once and for all, that there is only one

civil standard of proof and that is proof that the fact in issue more probably

occurred than not.’
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Lord Hoffman also quoted the remarks of Lord Nicholls in /n Re H (Minors) 1996 AC

563 which he felt were subsequently misunderstood:

The balance of probability standard means that a court is satisfied an event
occurred if the court considers that, on the evidence, the occurrence of the
event was more likely than not. When assessing the probabilities the court will
have in mind as a factor, to whatever extent is appropriate in the particular case,
that the more serious the allegation the less likely it is that the event occurred
and, hence, the stronger should be the evidence before the court concludes that

the allegation is established on the balance of probability.

... this does not mean that where a serious allegation is in issue the standard of
proof required is higher. It means only that the inherent probability or
improbability of an event is itself' a matter to be taken into account when
weighing the probabilities and deciding whether, on balance, the event
occurred. The more improbable the event, the stronger must be the evidence
that it did occur before, on the balance of probability, its occurrence will be
established.”

Lord Hoffman held that what the law required was that the occurrence of the fact in
issue must be proved to have been more probable than not. In that he was in

agreement with Baroness Hale, who held in giving the lead judgment in Re B, that:

Neither the seriousness of the allegation nor the seriousness of the
consequences should make any difference to the standard of proof to be applied
in determining the facts. The inherent probabilities are simply something to be

taken into account, where relevant, in deciding where the truth lies.’
In light of the foregoing, we do not think it appropriate to apply a criminal standard
of proof. That said, we do accept that grave or serious findings of misconduct should

not be lightly arrived at.

(d) Requirement to challenge evidence

We received submissions from a number of parties that a particular fact or possible
conclusion had not been put to the individual concerned and that we could not,

therefore, reach any finding in relation to that matter.
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In considering these submissions we are of the view that the general principle
requiring a party to proceedings to ‘put’ their case must be interpreted in the specific
context of a Companies Act Inspection such as this, and in the light of the procedures

followed by us to date.

In this context, it is relevant to note that in an Investigation such as this, there are no
pleadings and issues arise as the evidence develops. The procedures we adopted and

the manner in which we heard evidence are set out in Chapter 4 of this Report.

All of the witnesses who appeared before us were called to give evidence to the
Inspection by us on the basis that they appeared to have relevant evidence to offer.
We indicated in advance that we would put certain propositions to witnesses that
appeared to be available on the material before us, to allow witnesses deal with those
matters. In acceding to applications to provide for cross examination we did not
intend to change the essential legal character of the Inspection nor did that decision
cast some onus on any party to prove the matters with which we are concerned.
Moreover, we did not require any party to cross examine any other; rather we
acceded to the applications as they arose. As will be apparent from Appendix 3, Mr
Pitt did not seek to cross examine Mr Hayes or Mr Connolly and Mr Buckley did not
seek to cross examine any of the INM Directors and they did not seek to cross examine

him. Mr Harrison did not seek to cross examine anyone.

We provided all the principle parties with a draft of our report (or the relevant parts
of it) and an opportunity to make both written and oral submissions. They were
therefore on notice of, and had an opportunity to address, any matter referred to in
the draft report, including any provisional adverse finding. We received written and

oral submissions from all the principle parties.

The classic formulation of the principle (whether one describes it as a rule of law, a

rule of evidence, a rule of practice or a rule of fairness) by Lord Halsbury is set out in
Browne v Dunn (1893) 6 R 67-

To my mind nothing would be more absolutely unjust than not to cross-
examine witnesses upon evidence which they have given, so as to give them
notice, and to give them an opportunity of explanation, and an opportunity
often to defend their own character, and not having given them such an

opportunity, to ask the jury afterwards to disbelieve what they have said,
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although not one question has been directed either to their credit or to the

accuracy of the facts they have deposed to.’

In emphasising the relationship between cross examination and fair play and fair

dealing with witnesses, Lord Herschell in Browne v Dunn also said:

‘Of course I do not deny for a moment that there are cases in which that notice
has been so distinctly and unmistakably given, and the point upon which he is
Impeached, and is to be impeached, is so manifest, that it is not necessary to
waste time in putting questions to him upon it. All I am saying is that it will not
do to impeach the credibility of a witness upon a matter on which he has not
had any opportunity to give an explanation by reason of there having been no

suggestion whatever in the course of the case that his story is not accepted.’

In the same case Lord Morris declined to lay down any hard and fast rule as regards

a necessity to cross examine a witness before impeaching their credit.

In McDonagh v. Sunday Newspapers Ltd [2017] IESC 46 Charleton ] said:

The extent to which fairness requires cross-examination Is essentially
dependant on how a trial runs. Fairness, however, is what the law requires both
in relation to procedures that are dedicated towards achieving a correct
conclusion in a trial and in relation to the right of a witness to be given a real
opportunity to comment on a verdict the implication of which may only be

interpreted as adverse.’

In that case, where a plaintiff sought to suggest that Gardai were making up
statements about him and were essentially fabricating evidence, no question was
asked of any Garda witness to that effect, and it would have been impossible to know
the case he was in fact making from the matters put by Counsel. While that approach
by Counsel was described as unsatisfactory, it was not enough by itself for the Court

to order a re-trial on that issue.

The status of Browne v Dunn was analysed in DPP v Burke and Burke [2014] 10 JIC

1703 albeit in the context of a criminal hearing where a prosecution witness, related

to the accused, gave exculpatory evidence, which was not the subject of challenge.
The Court noted that the case law suggested that there had been a degree of flexibility

in the application of the rule, however it might be described.
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The Court rejected an argument that unchallenged evidence must be accepted by a
trier of fact, albeit the party not testing the evidence leaves it open to the trier of fact
to regard the evidence as determinative. Again, it appeared that the essence of the
matter is one of fairness to the witness, and a narrower reading of the ratio in Browne
v Dunnwas preferred in relation to the role of the trier of fact in ultimately weighing
the unchallenged evidence which, by virtue of being unchallenged, carries greater

weight.

Similarly, in RAS Medical Ltd v Royal College of Surgeons [2019] IESC 4 Clarke C.]J.

emphasised that in a trial conducted on oral evidence the unfairness to be avoided

was a suggestion that the evidence of a witness was to be rejected as unreliable or
lacking credibility, without having given that witness a fair opportunity to answer

any issues that arise in that context.

The Court of Appeal in Knockacummer Windfarm Ltd v Cremins [2018] IECA 252

also emphasised the issue of fairness in adopting the dicta of Charleton J. in

McDonagh, but in a context where a trial Judge had made serious findings of a failure
of professional standards (to include sharp practice) in relation to a witness, who was
not a party to the proceedings, and to whom this suggestion had not been made at

any stage while giving evidence.

McNamee v Revenue Commissioners [2016] IESC 33 was a case which concerned

what would otherwise be lawful tax avoidance schemes and a change in law to allow
the revenue commissioners to prohibit them in accordance with the underlying
purpose of tax provisions. The Appellant sought to rely on the documentary record
of correspondence and records obtained through discovery which he said showed
that the relevant opinion was formed earlier and that this was circumstantial evidence
which meant the appellate court could substitute its view on the facts for that of the
trial court. The respondent complained that they had put affidavit evidence before
the Court and only one witness was cross examined and she was not cross examined

on those documents at all and that offended the principles in Browne v Dunn.
Laffoy J. in that context went on to say at para 43:
“..but it seems to me that there would have been a serious risk of inherent
injustice to the Nominated Officer and to the other deponents whose evidence

was adduced on behalf of the Revenue Commaissioners, if inferences were to be

drawn which were adverse to, or contradicted, the affidavit evidence, given the
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very limited evidential status of the documentary record and, in particular, that
it was not admitted as proof of the contents thereof. That risk would have been
compounded by the absence of cross-examination, particularly given the fact
that each of the deponents was available for cross-examination, but none of
them was given an opportunity to comment on or explain the contents of the

documents.”
She ultimately said it would not be proper for the Court to draw the inference the
taxpayer was asking it to draw and that the complaint of the respondent that these

were essentially proceedings on affidavit was justified.

We were also referred to:

o  DPP v Shaugnessy [2021] 3 IR 444. — a criminal case where the Supreme
Court was largely concerned with an allegation of incompetent
representation and did comment that the factual instructions from an
accused, in respect of what had transpired with a complainant in a hotel
room, would ordinarily have to be put to that complainant in accordance

with Browne v Dunn.

o DPP v SL /2023] IECA 209. — another criminal case where the Court of

Appeal said the rule in Browne v Dunn was more nuanced in a criminal

context and rejected an argument that portions of a memorandum of
interview, which were not put to a complainant in cross examination,

became inadmissible because of that fact.

This Inspection is not a trial. We have sought to ensure through the circulation of
documents and transcripts, and the provision of a draft of our report, together with
an opportunity to make submissions on that report, that all parties have had an
opportunity to address the matters we have considered relevant arising from the
documents and evidence available to us, and any possible finding we might make.
We are satisfied, therefore, that the witnesses who have appeared before us have been
given every opportunity to address any issues of substance that have emerged and the

potential unfairness of the type identified in the authorities does not arise.

Mr Buckley has also submitted that the provisions of section 881(4) of the Act might

have a specific relevance for his position, in relation to other proceedings, and that
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this reinforces his argument in respect of the high level of fair procedures required.

Subsection 4 provides:

‘A document purporting to be a copy of a report of an inspector appointed under

Part 13 shall be admissible in any civil proceedings as evidence—

(a) of'the facts set out in it without further proof, unless the contrary is
shown, and
(b) of the opinion of the inspector in relation to any matter contained

in the report.’

He submitted that section 760(2) of the Act is of importance in this context as it
provides that the Court, having considered a report made under section 758, may
make orders remedying any disability suffered by any person whose interests were
adversely affected by the conduct of the affairs of the company that is the subject of
the report’.

The weight to be attached to any statement of fact or opinion contained in a report
under section 881(4) of the Act is obviously contingent on a range of matters to
include the nature of any such proceedings and the issues raised therein. The parties
thereto will be in a position to make submissions to the Judge presiding over those
proceedings on the issue of the weight to be attached to, any facts or opinions in the

report.

Our report is not self-executing and we have no jurisdiction or authority to impose

penalties, sanctions or punishment on any person or entity.

We do not disagree that the interests in question are important, not least in relation
to the possibility of reputational damage, and that the requirements of fair procedures
apply in the conduct of the Inspection. However, we are not of the view that steps
that might be taken by the Court subsequent to the delivery of our report, or the
conduct of other proceedings, changes the essential legal nature of the Inspection.
We are required to report, pursuant to statute, on the matters set out in the Order
appointing us and in the course of our work we have been anxious to ensure that all
parties are treated fairly and in accordance with the principle of natural and
constitutional justice. We also retained a degree of procedural flexibility on the

express basis to ensure that we fulfilled our obligation to ensure that all parties were
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treated with fairness while ensuring that our work was carried out as expeditiously

as possible.

(e) Self-corroboration

A separate submission was made on behalf of Mr Buckley in relation to the reliance
to be placed on the emails sent by Mr Pitt to himself and we were invited to consider
those emails as ‘inadmissible’ — being in breach of the rule against narrative and/or as
hearsay. The INM Directors also contended that reliance should not and/or cannot be
placed on the self-sent emails. These emails are referred to, where relevant, in other

parts of this report.

The rule against narrative, sometimes referred to as the rule against self-corroboration
is well established and of some antiquity. The principal rationale for the rule is to
prevent a situation where a person can improperly bolster their account, particularly
a manufactured account, by articulating and repeating an account thereby giving that
account a verisimilitude which it does not deserve. The rule ordinarily applies in the
course of oral testimony of a witness who may not be asked about the previous
consistent account. As pointed out, there is a particular danger that juries could be
misled into giving an account inappropriate weight by virtue of the fact that the
account is repeated. There are also practical justifications for the rule in the context
of trials where, in the absence of such a rule, trials would be considerably lengthened

by the repetition of evidence.

There are also established exceptions to the rule to include rebutting an allegation of
recent fabrication. Further, where a document is contemporaneously created it can
be used to refresh memory and may also be useful in assessing the state of mind of

the creator of the document at the time of its creation.

The emails in question have been referred to and considered from the very early
stages of Mr Pitt’s disclosures, to include the Independent Review. We think it is
unrealistic to simply remove the emails from our consideration. We are alive to the
mischief which underpins the rule against narrative and do not consider that we are
at risk of placing any undue emphasis on the content of the emails. They are, at a
minimum, useful in helping to establish a chronology and, at least in relation to some
of them, there is agreement in relation to the identity of parties in attendance at
meetings or participating in discussions and the nature of the topics canvassed. We

are also conscious of the fact that Mr Buckley has from an early stage questioned the
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motivation of Mr Pitt in sending the emails and, in relation to a number of them, he
disputes their contents as inaccurate, incomplete or partial. The emails were also the
subject of extensive cross examination and reliance is placed on certain aspects of the

emails to suggest that Mr Pitt’s evidence is in fact unreliable.

While the emails contain elements of hearsay and reported speech, we are not of the
view that they are to be entirely disregarded as inadmissible hearsay. Throughout the
Inspection we have been given access to large volumes of documentary material and
we have not (nor have we been invited to) applied a strict hearsay rule where relevant
documentation has helped to establish the existence or non-existence of a relevant
fact. Mr Pitt has provided the emails and given sworn evidence as to the creation and
content of them. Mr Buckley and the former non-executive Directors have also had
the opportunity of commenting on and contradicting some of the matters referred to

in the emails where they thought appropriate.

For the avoidance of doubt, we have not sought to place reliance on the emails as
corroboration of the evidence we have heard from Mr Pitt. In Kiely v Minister for
Social Welfare No 2 [1977] IR 267 the Supreme Court did say:

Tribunals exercising quasi-judicial functions are frequently allowed to act
informally—to receive unsworn evidence, to act on hearsay, to depart from the
rules of evidence, to ignore courtroom procedures, and the like—but they may

not act in such a way as to imperil a fair hearing or a fair result.’

The process condemned in Kiely was one where one side was allowed send in
evidence in writing, and the other side was compelled to 7un the gauntlet’ of oral
examination and cross examination. We have been careful to ensure that any
reference to self-sent emails is contextualised and does not in any way imperil the
fairness of our assessment of the evidence. Indeed, in no instance have we relied

upon a self-sent email when resolving an evidential dispute between Mr Buckley and
Mr Pitt.
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The application of the Companies Act 2014 and the Data Protection legislation to Mr
Mizak, DMZ IT and others.

A joint legal submission was made on behalf of Dariusz (Derek) Mizak, John Henry,

Shane Henry, Keith Duggan, DMZ IT Ltd, Specialist Security Services Ltd,

Reconnaissance Group Limited and Resilient Defence Ltd.

In the course of their submission, they set out the provisions of section 748 (1) of part
13 of the Act. This provides that:

(1) On the application of the Director, the court may appoint one or more

competent inspectors to investigate the affairs of a company and to report

on those affairs in such manner as the court directs, if the court is satistied

that there are circumstances suggesting that—

@)

(b)

(c)

(d)

(e)

the affairs of the company are being or have been conducted with

Intent to defraud—

(1)  its creditors;

(if)  the creditors of any other person; or
(i11) its members;

the affairs of the company are being or have been conducted for a

fraudulent or unlawful purpose other than described in paragraph

(@);

the affairs of the company are being or have been conducted in an

unlawful manner;

the affairs of the company are being or have been conducted in a

manner that is unfairly prejudicial to some part of its members;

the affairs of the company are being or have been conducted in a

manner that is unfairly prejudicial to some or all of its creditors;

116



72.

73.

(f)  any actual or proposed act or omission of the company (including an
act or omission on its behalf) was, is or would be unfairly prejudicial

to some part of its members;

(g) any actual or proposed act or omission of the company (including an
act or omission on its behalf) was, is or would be unfairly prejudicial

to some or all of its creditors;
(h) the company was formed for a fraudulent or unlawfiul purpose;

(i)  persons connected with its formation or the management of its
affairs have, in that connection, been guilty of fraud, misfeasance or
other misconduct towards the company or its members; or

(j)  the company's members have not been given all the information

relating to its affairs which they might reasonably expect.’

In circumstances where the Order places particular emphasis on paragraph (c) of
subsection 1, it is submitted on their behalf, that (a) the provisions of the Act preclude
us from making findings in relation to the conduct of individuals who are not
directors or officers of INM and (b) the Act does not permit us to make findings in

relation to compliance/noncompliance with Data Protection legislation.

(a) Findings in relation to the conduct of individuals who are not directors or
officers of INM

Mr Mizak et al place reliance on the role of the Director in respect of our appointment

and the powers of the Director under the Act. In particular, it was contended that
the:

‘powers of the Director (upon whose application an order of this kind is made
pursuant to section 748) are the basis upon which the Inspectors derive

authority to conduct an investigation and prepare a report for the Court.’

It was submitted that because Part 13 of the Act does not provide an exhaustive list
of, either the matters which Court appointed Inspectors can investigate or the classes
of individual in relation to whom findings can be made, a ‘more rigorous analysis’of

the principles of statutory interpretation is necessary.
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In this regard reference was made to section 949 of the Act and its relationship to

section 748. It was submitted that it is notable that the underlying powers of the

Director arise from section 949 of the Act.’

We are of the view that it is more correct to regard section 949, which is contained

in Part 15 of the Act, as a provision which sets out the ‘functions’ of the Director. Part

15 of the Act deals with ‘Functions of Registrar and of Regulatory and Advisory

Bodies’. Section 949 which deals with the functions of the Director provides:

(1) The functions of the Director are—

@)

(b)

(c)

(d)

(e)

@

to encourage compliance with this Act,

to investigate—

(i)  instances of suspected offences under this Act, and

(if) instances otherwise of suspected non-compliance with this
Act or with the duties and obligations to which companies and

their officers are subject,

to enforce this Act, including by the prosecution of offences by way

of summary proceedings,

at his or her discretion, to refer cases to the Director of Public
Prosecutions where the Director has reasonable grounds for
believing that an indictable offence under this Act has been

committed,

to exercise, in so far as the Director considers it necessary or
appropriate, a supervisory role over the activity of liquidators and

receivers in the discharge of their functions under this Act,

for the purpose of ensuring the effective application and
enforcement of obligations, standards and procedures to which
companies and their officers are subject, to perform such other

functions in respect of any matters to which this Act relates as the
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Minister considers appropriate and may by order confer on the

Director,

(g) to act under Chapter 2 as a member of the Supervisory Authority
and, if appointed under section 907 , act as a director of that body,

and

(h) to perform such other functions for a purpose referred to in
paragraph (f) as may be assigned to the Director under this Act or
any other Act of the Oireachtas.

(2)  The Director may do all such acts or things as are necessary or expedient
for the performance of his or her functions under this Act or any other
Act.

(3) The Director shall be independent in the performance of his or her

functions.

(4)  The Director may perform such of his or her functions as he or she thinks
fit through an officer of the Director and in the performance of those
functions the officer shall be subject to the directions of the Director only.’

On behalf of Mr Mizak at al, emphasis was placed on the repeated reference in section
949 (1) to functions in connection with this Act’and it was suggested that while
findings may be made in a report in relation to the non-compliance’of ‘officers’with
their duties and obligations’under law, no such findings can be made by parties who
have no connection with the company under investigation. It was submitted that this
conclusion must be reached as section 949 sets out a ‘clear legislative context’ for
construing the powers set out in section 748 which are additional’to those set out in

section 949.

In support, it was suggested that interpretative assistance can be derived from section
752 of the Act. Section 752 expands the definition of the term ‘officers and agents of
the company’ for the purposes of sections 753 — 757, which latter provisions deal with
powers to compel production of books and documents and to give assistance more
generally. The clear purpose of these provisions is to broaden the scope of those from
whom documents, and assistance can be demanded to include, for example, those

who are employed by the company or who act as its agent.
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It was then suggested that where section 752 broadens the definition of officer or
agent for the purposes of document production, the Act does not do so for other
purposes and, therefore, the Director ‘cannot investigate them’and the Inspectors
cannot make findings against them. It is argued that the powers of the Director are
circumscribed by section 949 and that the Inspectors ‘who derive their power from
the Director via the Court’are similarly circumscribed. It was said that the Director
is ‘confined to investigating the conduct of INM and its officers, and the Inspectors

are correspondingly confined to making findings in relation to INM and its officers.’

We do not believe that the Act can, or should, be read in this way and we do not
agree that sections 748 and 949 are to be conflated. Section 949 of the Act sets out, in
broad terms, the functions of the Director to include encouraging compliance with
the Act generally, investigating suspected offences under the Act and/or non-
compliance with the Act, and provides in broad terms for enforcement of the Act, to
include prosecution of offences and referral, at his discretion, in appropriate cases to
the office of the Director of Public Prosecutions where there is a reasonable suspicion

indictable offences have been committed.

Nor do we agree that section 949 is to be regarded as an ‘enabling provision’, in the
sense contended for, and which requires section 748 to be interpreted or construed

as limiting our function.

We disagree with the fundamental thrust of the submission that ‘the fons et origo’of
the power’ of Court appointed Inspectors is the Director. A Court appointed
Inspection derives its authority from the Act, in particular section 748, and from the
terms of the High Court Judgment and Order, setting out the terms of reference for
the conduct of the Inspection. The Director has authority under the Act to initiate an
application for Inspectors to be appointed to examine the affairs of a company and, in
doing so, to place evidence before the Court and to advance arguments as to
appropriate inferences capable of being drawn from that evidence for the purposes of

that application. This was done in this case.

The Director’s application was the subject of a Judicial Review by the Company
which sought to quash the decision of the Respondent to bring the application. That
matter was determined by Noonan J. who refused the relief sought. (/ndependent
News and Media v Director Of Corporate Enforcement 2018 IEHC 319). That decision

was not appealed.
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The application for the appointment of Inspectors to investigate the affairs of the
Company was then heard by Kelly P. Evidence was put before the Court by the
Director and, in opposing the application, evidence was also put before the Court on
behalf of the Company. In a judgment delivered on 4 September 2018 Kelly P.
acceded to the application of the Director. (Director Of Corporate Enforcement v
INM [2018] IEHC 488). The Order setting out the terms of our appointment was then
made on the 6 September 2018. This decision was not appealed.

Our appointment came about at the end of the process described above, and we had
no role in the gathering or presentation of evidence before the Court, nor in relation
to the arguments presented to the Court. On our appointment the Director has no
further function in relation to the carrying out of the Inspection as directed by the
Court. The Inspection is carried out by us and not the Director. We do not agree that
section 748 is ambiguous in so far as it is suggested that there is a prohibition on us
making findings in relation to persons who are not directors or officers of the
company under investigation and we are of the view that it is of importance to have
regard to the terms of our appointment, ruled on after lengthy argument and

submission, to consider that argument.

It is also of importance to record that section 748 (1) of the Act provides that the
Inspectors are appointed to investigate and report on the affairs of the company in

such manner as the Court directs.

It cannot be ignored that the terms of our appointment in relation to the Data
Interrogation issue are quite specific. In particular, we are tasked with reporting on
the accessing by third parties from October 2014 or thereabouts of the Company's
information technology systems and the collection extraction and/or processing of
data held therein. The public interest aspect of this part of the Inspection was referred
to in the judgment Kelly P. where he said: 7r is in the public interest to discover
everything about, in particular, the data interrogation issue so as to find out if there
were wrongdoings carried on by the company in the conduct of its business or by

persons connected with its management.’

The reference to third parties specifically includes (but is not limited to) Trusted Data
Solutions UK Limited, Trusted Data Solutions LLC, DMZ IT Limited, Specialist
Security Services Limited, Reconnaissance Group Limited, Resilient Defence Limited,

John Henry, Derek Mizak, Keith Duggan, Shane Henry, Robert Breen and Ron Cole.
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Our function is to investigate and report on the Data Interrogation and we are

specifically charged with examining the roles of these named entities and individuals.

We are unable to agree that, in circumstances where we are directed to carry out this
task, the High Court envisaged that we could not make findings in respect of these
parties, where there is evidence to justify same, simply because these parties were not

directors or officers of the company under investigation.

This conclusion is further reinforced by the terms of the identified issues that we are

directed to investigate and report on to include:

1. The facts of and circumstances concerning the data interrogation;

2. The reasons for and the purposes of the data interrogation;

3. The knowledge of the company's directors ... of the data interrogation;

4 The results of the data interrogation;

5. Payment for the data interrogation;

6. The persons for whose benefit that interrogation was conducted;

7.  The adequacy of the director's response to notification of the data
Interrogation, including their investigation of the same and engagement

with the Data Protection Commissioner.

It is impossible to conceive of how we could carry out our task without, where
appropriate, having the authority to making findings on these issues. Making a finding
or drawing a conclusion or drawing an inference, on the basis of evidence before us,
is the very essence of our task. If a third party has taken steps in relation to accessing
or processing company data then reporting on those steps, the reasons and purpose
for same, and issues in relation to payment, are all part of what we are required to
report on. Reporting on these matters may well involve accepting or rejecting
evidence or expressing views that might be regarded as critical, but this is precisely

what is envisaged by the Act and the Order appointing us.
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Similar considerations arise where we have also been specifically tasked with
investigating whether any documents (including passwords to password protected
documents) falling within the parameters of directions given to Derek Mizak and/or
DMZ IT Limited by the Director under sections 780 and/or 784 of the Act were not

furnished to the Director as required and if so:
1. The identification of the documents concerned;
2. The relevant circumstances; and
3. Who was responsible for such documents not being furnished.

If it were the case that any such documents were not furnished in breach of directions
made by the Director under section 780 and/or 784, reporting on that issue might
necessarily involve reaching findings or conclusions that are critical of a third party
or adverse’to them, but this is clearly envisaged under the Act and Order governing

our appointment.

We are conscious of the fact that the Act and terms of our appointment are not
without limit. We completely accept that, for example, DMZ IT is not a company
whose affairs are the subject of an investigation as contemplated by section 748. We
are not asked to report on the conduct of its affairs under the listed circumstances at
paragraphs a — j, of section 748 (1) and we do not purport to do so. However, this
cannot preclude reporting on any contribution that company made to the overall facts

and circumstances of the Data Interrogation.

Indeed, one of the central issues identified by Kelly P. in his judgment was the
importance of discovering all the facts about the issues raised and that a pre-requisite

to the appointment of Inspectors was the existence of unanswered questions:

In the circumstances of this case, as is clear from even the summary of the
evidence placed before me, there are a myriad of issues the answers to which
are not known. The statutory powers exercised by the Director (he made 14
statutory requirements for information pursuant to s.778 of the Act) have
produced a good deal of information but it is far from comprehensive and
considerable mystery still surrounds a number of the issues. It is highly
desirable the Director be able to get to the bottom of the issues which he has
identified....I am thus satisfied that the necessary statutory preconditions
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having been met, the appointment of inspectors would be capable of achieving

the statutory purpose. If I were of opinion that no new facts could be gleaned

by Inspectors I would not appoint them since to do so would be wrong.’

(b) Findings In relation to Data Protection legislation

It was also submitted that we are not permitted to make findings about compliance

with Data Protection legislation. In the first instance it was submitted that ‘section

748(1)(c) is the only provision in the Act upon which the Court could potentially

permit consideration by the Inspectors of the Data Complaint.’

However, it does seem from the judgment of Kelly P. that the Data Interrogation was
also considered under section 748(1)(b) and (d):

And

79.

80.

9.

I am satisfied on the basis of the evidence which has been put before me
that a number of the incidents relied upon by the Director are suggestive
of the conduct of the affairs of the company for an unlawful purpose. That
is particularly so in the cases of the data interrogation where its actual
purpose remains unclear but is certainly suggestive of the company's
affairs being conducted for a purpose that is unlawful. Whilst the
Newstalk acquisition and the APN transaction did not ultimately lead to
any loss to the company, the circumstances surrounding them are
certainly suggestive of an unlawful purpose directed to the benefit of Mr.
O 'Brien directly or indirectly and the detriment of the company. Equally,
the apparent disclosure of the company's commercially sensitive
information has about it circumstances which suggest that the company's

aftairs were being conducted for an unlawful purpose.

In these circumstances I am satisfied that the Director has put before me

the necessary evidence which falls within the ambit of subsection (b).’

Adopting this in the round’ approach to unfair prejudice I am of opinion
that the Director has demonstrated quite a number of circumstances
suggesting that the affairs of the company were conducted in a manner
that is unfairly prejudicial to some part of its members. These would

include the data interrogation, the proposed network acquisition, the
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APN transaction, market abuse infringements and the furnishing of
information by the chairman to the main shareholder. In this regard there
was an inequality of treatment between the major shareholder who

appears to have been closely informed and other shareholders.’

In any event, the taxonomy of factors, listed from a —j in section 748 of the Act, are
matters that the Court must consider in deciding whether circumstances exist which
warrant the appointment of Inspectors. Once that determination is reached, it is the

underlying issue, here the Data Interrogation, which is investigated and reported on.

It was submitted that the ambit of permissible investigation is considerably narrowed
by reference to the meaning of the ‘affairs’ of the company as provided for in section
748. Reliance was placed on the remarks of Kelly P. at paragraph 73 of his judgment,

where he endorsed a passage from the judgment of Phillimore J. in R v Board of Trade,

ex parte St Martin Preserving Company Ltd.

‘What are “its affairs” when the company is in full control? They must surely
include its good will, its profits or losses, its contracts and assets including its
shareholding in and ability to control the affairs of a subsidiary, or perhaps in
the latter regard a subsidiary.’

However, we also note the following sentence from Kelly P. to the effect that:

[t/hus the affairs of the company’' has a very broad meaning’ and further at
paragraph 76, 7 give the expression affairs of the company'the broad meaning
identified by Phillimore J. in the St. Martin's case [1965] 1 Q.B. 603 in this and

the following subsections.’

We also note that the actual argument about the true meaning of the ‘affairs’ of the
company arose in a context where INM sought to argue that the subsections did not
capture the actions of an individual director and that the subsections in section 748
of the Act are only triggered in the event of the board or a majority of it behaving

improperly.

Section 758 of the Act makes provision for Inspectors to make interim reports and a
final report to the Court. It was submitted that where section 758 of the Act does not
explicitly provide for what a report must contain, and what a report cannot contain,

it must be interpreted in a way that prevents the Inspectors from submitting a report

125



102.

that contains findings in relation to breaches of the Data Protection Act 2018 (‘DPA’)
or Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of
personal data and repealing Directive 95/46/EC (General Data Protection Regulation)
(‘GDPR).

In support, reliance was placed on section 5 of the Interpretation Act, 2005 in relation

to the construction of ambiguous or obscure provisions. Section 5 provides:

(1) In construing a provision of any Act (other than a provision that relates

to the imposition of a penal or other sanction)—
(a) that is obscure or ambiguous, or

(b) that on a literal interpretation would be absurd or would fail to

reflect the plain intention of—

(i)  in the case of an Act to which paragraph (a) of the definition

of "Act" in section 2 (1) relates, the Oireachtas, or

(if)  in the case of an Act to which paragraph (b) of that definition

relates, the parliament concerned,

the provision shall be given a construction that reflects the plain intention
of the Oireachtas or parliament concerned, as the case may be, where that

intention can be ascertained from the Act as a whole.

(2) In construing a provision of a statutory instrument (other than a provision

that relates to the imposition of a penal or other sanction)—

(a) that is obscure or ambiguous, or

(b) that on a literal interpretation would be absurd or would fail to
reflect the plain intention of the instrument as a whole in the

context of the enactment (including the Act) under which it was

made,
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the provision shall be given a construction that reflects the plain intention
of the maker of the instrument where that intention can be ascertained

from the instrument as a whole in the context of that enactment.’

Reliance was also placed on Dodd on Statutory Interpretation and a number of
authorities in relation to the approach to the interpretation of statutory language,

where ambiguity is said to arise.

We do not agree that simply because part 13 of the Act does not provide an exhaustive
list of the matters that Inspectors can investigate, or a list of the classes of individual
in relation to whom findings can be made, that ambiguity or obscurity in the sense

provided for in the Interpretation Act 2005 arises.

In DPP v AC [2021] IESC 74 O’Donnell C.J. remarked, in interpreting section 25 of
the Non-Fatal Offences Against the Person Act, 1997, which was found to be

ambiguous, that:

I agree that the basic approach to interpretation is the approach that gives
primacy to the words used. I prefer to describe this as ‘the plain meaning
approach” rather than a ‘“Iiteral approach’, because it may be that the literal
meaning may, at its margin, have a connotation of strict or even artificial
interpretation, and the two terms are used relatively interchangeably..... On
the approach which seeks to ascertain the literal and plain meaning, the words
must still be approached in their context and having regard to the subject matter

of the legislation, and the objective to be discerned.”

We accept that, in principle, statutory language must be understood in its proper
context. However, there is no difficulty in interpreting the plain and ordinary
meaning of the Act in the context of the Order appointing us. It is unsurprising that
the Oireachtas did not seek in section 758 to enumerate by anticipation the issues
that might be reported on at the conclusion of an Inspection having regard to the
broad range of factual matters that could arise in triggering any or all of subsections

a-j in section 748 in an application for the appointment of Inspectors.
Kelly P. clearly identified an important public interest in ensuring the issues that arise

in the Data Interrogation are fully reported on. Having discussed the public interest

generally in ensuring the maintenance of proper standards of probity and good
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governance in companies he went on to say as follows, at para 110 and 111, in the

context of the Data Interrogation:

In this case there is a further dimension to the public interest because of the
nature of the business which is carried on by the company. A free press is a
cornerstone of a functioning democracy. Journalists' communications have a
particular importance in that regard. Thus, allegations of the accessing of
Journalists’ communications by unauthorised third parties raise issues of
particular public interest. That anybody's private data would be wrongfully
accessed is a serious matter but in the context in which that was allegedly done
in the present case it is even more so. The company occupies a dominant
position in the media sector in this country and there is an obvious public
interest in its proper governance. It is in the public interest to discover
everything about, in particular, the data interrogation issue so as to find out if
there were wrongdoings carried on by the company in the conduct of its
business or by persons connected with its management.....Having regard to the
evidence which has been placed before me I am of opinion that the issue of the
public interest in this case is one to which I must afford considerable weight.
Substantial emphasis was placed by the Supreme Court on the public interest in

the Dunnes Stores case and I think that this case requires no less emphasis.’

It was also submitted that national legislation must be interpreted in such a manner
as to accord with EU law and that one of the consequences of that principle in this
context is that it would be contrary to EU law for us to investigate and report on the
Data Interrogation in so far as it concerns matters governed by the Data Protection
Acts and/or GDPR. In this regard emphasis is placed on that aspect of the Director’s
application for the appointment of Inspectors where he contended that there was
evidence of breaches of the DPA and GDPR.

The argument advanced is that the GDPR requires member states to provide for one
or more independent public authorities to be responsible for monitoring the
application of the regulation. It was argued that in doing so, the Director ‘assumed’
the role of a supervisory authority. In the event that the Director does not meet the
legal definition of a supervisory authority it is said that he has acted ultra vires in

seeking to ‘assume’ a jurisdiction of this kind.
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The Data Protection Commission (DPC) is described in section 11 of the DPA 2018
as the supervisory authority within the meaning and for the purposes specified in the
GDPR. It provides:

The Commission shall be the supervisory authority within the meaning of, and

for the purposes specified in —

(a) the Data Protection Regulation, and

(b) the Directive.’

It was suggested that in consequence, when considering the affairs of the company,
the Director does not have seisin to enquire as to compliance with GDPR, this being

a sole and exclusive jurisdiction of the DPC.’

It was submitted that it therefore follows that, in relation to GDPR compliance issues,
the Director cannot apply to Court to investigate the matter and ‘the Inspectors, the
fons et origo of whose power is that of the Director, cannot make findings in relation

to it’in any report and are debarred’form making findings in relation to the DPA.

It was also submitted and, in light of the above, that the reporting provision in section
949 of the Act must be construed narrowly as otherwise the Director would be given
‘seisin’ of a wide range of areas such as environmental protection, planning law,
employment rights, health and safety etc. and an absurd result would be produced
whereby the Director would be given extraordinary power to duplicate, and
potentially overstep, the powers and authorities of other agencies e.g. the Health and

Safety Authority.

We do not believe that these propositions logically follow through. We are not
concerned with the powers of the Director, the ambit of which was the subject of
argument in the hearings before Noonan J. and Kelly P. For the reasons set out above
we do not believe that our authority and duties are coterminous with or derived from
the office of the Director. The office of the Director was created by the provisions of
the Company Law Enforcement Act 2001. His principal function is to enforce the Act
and to encourage compliance with it. He is also given power to conduct investigations
and to make an application for the appointment of Inspectors. Our appointment is

the culmination of that process and once appointed our duty is to investigate and
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report independently to the Court by reference to the terms of the Order appointing

us.

We cannot agree with the proposition that the existence of a specialist agency with
jurisdiction to supervise, investigate or prosecute particular types of wrongdoing
could preclude an Inspection into the affairs of a company reporting on issues where
such wrongdoing arises. For example, if there was evidence to suggest that the affairs
of a company were being conducted with intent to defraud creditors, or that a
company was formed for a fraudulent purpose, it would be contrary to the spirit and
language of the Act for a Court appointed Inspector to say that they are precluded
from investigating and/or reporting and/or making findings or drawing conclusions
because another regulatory body has an investigatory function in relation to these
matters. There is scarcely any area of activity of a company that is not potentially

subject to the supervision of other state agencies.

We are not concerned with duplication or possible encroachment on the powers and
authority of other agencies in the sense contended for. In National Irish Bank Ltd (No
2) [1999] IR 190 Kelly ]. (as he then was) looked at the question of duplication of

process, in a context where it was accepted that there might well be an overlap in

respect of factual matters relating to Deposit Interest Retention Tax (D.I.R.T) which
was proposed to be examined by Inspectors, and was also being examined by the

Comptroller and Auditor General. At page 202 Kelly J. said:

True it is that in the conduct of his investigation the Comptroller and Auditor
General has many of the powers similar to those enjoyed by inspectors
appointed under the Companies Act. For example, he may take evidence on
oath and may require the production of documents. However, the object of the
exercise 1s fundamentally different to that being carried out by inspectors. The
Comptroller and Auditor General must present a report to the D4dil. What the
Ddil does with the report is entirely a matter for it. It is clear, however, that
whatever it does it cannot exercise judicial powers such as those contained in
the companies legislation. It seems to me that the thrust of the investigation
being carried out by the Comptroller and Auditor General has to do with a
possible loss of revenue to the State as a result of a failure on the part of a
financial institution to comply with its D.I.R.T. obligations. It will be concerned
with the efficacy of the revenue collection of D.I.R.T. It is an industry-wide
investigation. It does not single out any particular financial institution. It is

primarily concerned with revenue which may have been lost to the State. The
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focus of the inspectors' investigation is concerned with whether or not unlawful
practices existed in the first applicant concerning the evasion of revenue
obligations. If so then this Court will be concerned with such behaviour only
insofar as the company under investigation is concerned. There can be little
doubt that there may well be an area of overlap between the two inquiries but
it cannot be said in my opinion that there is a "duplication of process" in the
sense which is relied upon by the applicants. There may well be a similarity in
the procedures utilised by the Comptroller and the inspectors. But the purpose
of the exercise, the object sought to be achieved by it and the steps to be taken

on foot of it are entirely dissimilar and distinct.’

He also rejected an argument that there was any double jeopardy in the true sense of

the term. The Court also emphasised the essence of an Inspection was fact-finding.
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Protected Disclosures Act, 2014 (the ‘PDA’).

The INM Directors submitted that the disclosure made by Mr Pitt to Mr Kennedy in
November 2016 did not constitute a protected disclosure as defined in the PDA. The
basis for that submission is that, because of his role as CEO (and/or subsequently as a
director of the Company), Mr Pitt had an obligation to report risk and wrongdoing to
the Board and that the matters he complained of in November 2016 could not in law

amount to a protected disclosure.

The INM Directors made the same submission in relation to the disclosure made by
Mr Preston and based that submission on the fact that Mr Preston, as the Chief
Financial Officer, had a responsibility to investigate and report risk and/or fraud and,
in particular, had a responsibility to report any concerns to the INM Board as part of

his role.

On 20 January 2020 in the course of a written submission, on behalf of the non-

executive directors to be permitted to cross-examine, it was stated that:

“while ultimately the issue of what does or does not constitute a protected
disclosure is a matter of law involving the interpretation of the 2014 Act, the
resolution of that legal issue will involve the Inspectors in determining certain
facts. It is intended to explore the issue in more detail in legal submissions, but
it may be helpful to the Inspectors at this stage to identify the factual issues that
arise in that regard, and which necessitate the cross examination of the

Identified witnesses.”

The submission went on to say that the PDA could not apply for the reasons expressed
above and that the non-executive directors sought to explore in cross-examination
the duties of Mr Pitt and Mr Preston to detect and/or investigate and/or report
wrongdoing. The suggestion that Mr Pitt’s complaint could not, in principle, be a
protected disclosure was first made to him during his cross examination on behalf of
the INM Directors on 25 September 2021.

While we have heard extensive evidence and argument in relation to the disclosures,
the motivation for same, the history of the matters referred to therein and the
reaction of the Board, we had not, until that time, understood the position of the INM
Directors to be that the matters complained of, even if true and accurate, could not

come within the ambit of the legislation.
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In that regard we note that:

o  McCann FitzGerald did not appear to directly dispute Mr Pitt’s claim to
have made a disclosure under the PDA in their correspondence with

Daniel Spring & Co in November and December 2016;

o  The Independent Reviewers reported that:

“nowhere in the INM submissions is it asserted that the disclosures

made by Mr. Pitt and Mr. Preston were not protected disclosures”;

o  In their evidence to us, the INM Directors maintained that they treated

the disclosures as protected disclosures.

Mr Pitt submitted that his disclosures do come within the PDA and that the PDA is
as applicable to him as to any other person employed by the Company and his

complaint is properly to be regarded as a protected disclosure.

Both parties placed emphasis on the Long Title to the PDA and the provisions of

section 5.

The Long Title provides that the PDA was intended to ‘make provision for and in
connection with the protection of persons from the taking of action against them in
respect of the making of certain disclosures in the public interest and for connected

purposes.’

The term ‘protected disclosure’ is to be construed in accordance with section 5. This
section originally provided:

(1) For the purposes of this Act "protected disclosure” means, subject to

subsection (6) and sections 17 and 18, a disclosure of relevant information

(whether before or after the date of the passing of this Act) made by a

worker in the manner specified in section 6, 7, 8, 9or 10.
(2)  For the purposes of this Act information is "relevant information" if—
(a) In the reasonable belief of the worker, it tends to show one or more

relevant wrongdoings, and
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(b) it came to the attention of the worker in connection with the

worker's employment.

The following matters are relevant wrongdoings for the purposes of this
Act—

(a) that an offence has been, is being or is likely to be committed,

(b) that a person has failed, is failing or is likely to fail to comply with
any legal obligation, other than one arising under the worker's
contract of employment or other contract whereby the worker

undertakes to do or perform personally any work or services.

(c) that information tending to show any matter falling within any of
the preceding paragraphs has been, is being or is likely to be

concealed or destroyed.

For the purposes of subsection (3) it is immaterial whether a relevant
wrongdoing occurred, occurs or would occur in the State or elsewhere
and whether the law applying to it is that of the State or that of any other

country or territory.

A matter is not a relevant wrongdoing if it is a matter which it is the
function of the worker or the worker's employer to detect, investigate or
prosecute and does not consist of or involve an act or omission on the part

of the employer.

A disclosure of information in respect of which a claim to legal
professional privilege could be maintained in legal proceedings is not a
protected disclosure if it is made by a person to whom the information

was disclosed in the course of obtaining legal advice.

The motivation for making a disclosure is irrelevant to whether or not it

is a protected disclosure.

In proceedings involving an issue as to whether a disclosure is a protected

disclosure it shall be presumed, until the contrary is proved, that it is.’
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In reliance on section 5(5) of the PDA it was submitted that a matter cannot be a
relevant wrongdoing if it relates to a matter which it is the function of the worker or
the worker’s employer to detect, investigate or prosecute and that it was the function
of Mr Pitt and/or the Company to detect and investigate risk and, in particular, the
perceived risk relating to the APN transaction and the proposed acquisition of
Newstalk. It was also submitted that, as Chief Financial Officer, Mr Preston had a
responsibility to investigate and report risk and/or fraud and, therefore, his disclosure

could not, in law, relate to relevant wrongdoings for the purposes of the PDA.

The PDA is a relatively new piece of legislation, and was certainly so at the time of
Mr Pitt’s disclosure in November 2016. The PDA has been the subject of some judicial

analysis since.

In Baranya v Rosderra Irish Meats Group Ltd [2021] IESC 77 the Supreme Court dealt

with a leapfrog appeal in relation to whether a communication by the appellant could

constitute a protected disclosure under the PDA. Hogan J., in dealing with the general
background to the PDA and the desirability, in the public interest, of providing a

mechanism for those, who might otherwise be reticent, to complain, also went on to

say:

This is the general background to the Protected Disclosures Act 2014 (“the 2014
Act”). It seems implicit in both the Long Title to the 2014 Act and aspects of its
general structure that the Oireachtas envisaged that most complaints for which
protection is sought would relate to matters of general public interest. But, as
we shall presently see, the actual definition of what may constitute a protected
disclosure for the purposes of the 2014 Act is not so confined. Indeed, the 2014
Act also extends (albeit with certain exceptions) to complaints made in the
context of private employment which are personal to the complainant, so that
in effect it must be assumed that the Oireachtas considered that the disclosure

of those complaints was, in general at least, also a matter of public interest.’

The Appellant initially failed on the basis that his words were the expression of a
grievance and not a protected disclosure. Hogan J. pointed out that the words ‘worker’
and ‘relevant wrongdoings’ were given extended meanings under the legislation.
Further, he found that a complaint that is personal to the worker can, under the Act,
also be regarded as a protected disclosure. (The Protected Disclosures (Amendment)

Act 2022 now excludes interpersonal grievances in section 5 (5)(a).)
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The PDA was also considered by the High Court in Nolan V Fingal Co Council [2022]
IEHC 335. The appeal was concerned with the proper interpretation of “relevant
wrongdoing’ as defined by section 5 (3) of the PDA, having regard to the terms of the
exemption as provided for under section 5(5). The appellant claimed to have been
subjected to harassment and intimidation from a number of service users both at his
place of work and outside his place of work in connection with his work role. These
included being approached and threatened and being visited at his home. The
Appellant reported these incidents to his line manager, and it was the Appellant's case
that his reporting of these matters constituted a protected disclosure within the
meaning of the PDA. The Workplace Relation Commission found that the
wrongdoing was committed by third parties and therefore could not be a protected

disclosure.

Phelan J. in identifying section 5(5) as at the core of the case said relevant wrongdoing

was widely defined under the PDA. She went on to say that:

Section 5 does not expressly require that any of these wrongdoings be caused
by an act or omission of the employer but rather that the information comes to
the worker's attention in connection with his or her employment. Section 5(5)
operates to exempt particular matters from the scope of the Act by excluding
matters which it is the function of the worker or the worker’s employer to
detect, investigate or prosecute and does not consist of or involve an act or
omission on the part of the employer. Accordingly, even where it is the function
of the worker or the worker’s employer to detect, investigate or prosecute, the
exclusion will not operate unless the information is not in relation to an act or

omission on the part of the employer.’

132. Phelan]. went on to consider and adopt the remarks of Hogan J. in Baranyain relation

to the correct approach to be taken to the interpretation of section 5 of the PDA and
noted that the employer there was a normal employer in the sense that it did not
have a special or public law role in the detection, investigation or prosecution of
wrongdoing.’She did not accept an argument that complaints in respect of health and
safety fell outside the Act because the employer would have an obligation to

investigate because of its general statutory duty to provide a safe place and system of
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work. In refusing to read words into the section that would restrict the scope of

section 5(3) she said:

1t seems to me to be to be wrong to interpret s. 5(3) on the basis that the
‘relevant wrongdoing” there described relates only to wrongdoing by an
employer, recalling that s.5(3)(b) purports to exclude obligations arising under
a contract of employment from the scope of ‘relevant wrongdoing” while s.
5(3)(d) provides in express for inclusion of the endangerment of the health and
safety of any ‘individual” in a manner which appears to encompass employees

and third parties.’

133. She took the view that the tensions in the section were resolved by the Supreme
Court in interpreting the general application of section 5 widely. Section 5(5) fell to
be narrowly construed as a limitation on the scope of the protection available under
the PDA. Further, she said:

‘Were one to read in a restriction into s. 5(3) of the 2014 Act limiting its
application to wrongdoing on the part of an employer, it would significantly
curtail the scope and ambit of the legislation in circumstances where, had the
Oireachtas intended such a limitation, it could have expressly so provided.
Restricting the scope of the legislation in this manner would not appear to
reflect the statutory intention in providing for whistle-blower protection. The
fact that the Oireachtas intended to make provision for far reaching protection
of whistle-blowers is evident from s. 5(4) which provides that it is immaterial
whether the relevant wrongdoing occurred in the State or elsewhere and s. 5(8)
which provides that a disclosure is presumptively protected until the contrary

is proved.’

She refused to read section 5(5) in such a way as to render section 5(3) entirely
devoid of effect where an obligation to investigate wrongdoing could be implied as
a general duty of any employer and rejected a construction which would

substantially reduce the effectiveness of the PDA.

134. We also note that the intention of the Oireachtas to extend protection is further
evident from section 5(8) of the PDA which explicitly provides that:

in proceedings involving an issue as to whether a disclosure is a protected

disclosure it shall be presumed, until the contrary is proved, that it 1s.”
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In Clarke v CGI Food Services Ltd [2020] IEHC 368 Humphreys ]. looked at the
position of the plaintiff who was employed as group financial controller with the
defendants. The plaintiff raised concerns because payments to directors exceeded
limits agreed with the bank and he subsequently raised a number of other issues
concerning, inter alia, unvouched expenses, false invoices and food safety concerns.
These allegations were characterised by the employer as a ‘rolling’ series of
allegations. It was contended that the complaints fell outside the PDA and, in

particular, that the alleged financial irregularities were excluded by virtue of section
5(5).

In rejecting the employer’s argument Humphreys J. said:

‘The submissions go on to say at para. 38 ‘under s. 5(5) of the Act a matter is not
a relevant wrongdoing if it is a matter which it is the function of the plaintiff to

detect or investigate’. That unfortunately is a complete misquotation of's. 5(5)

which states that ‘A matter is not a relevant wrongdoing if it is a matter which

it 1s the function of the worker or the worker's employer to detect, investigate

or prosecute and does not consist of or involve an act or omission on the part of
the employer.’ The employer's submission totally ignores the crucial word and,’
thus fundamentally mischaracterising the meaning of the provision. Where a
person such as a group financial controller discovers fraud or wrongdoing by
the employer, that is a relevant wrongdoing; and drawing attention to that is

making a protected disclosure.’

In a supplemental submission on behalf of the INM Directors it was argued that it
would be unfair on the Company and would impermissibly damage the interests and
good name of the Company to now allow Mr Pitt to make an argument, that the
second part of section 5(5) was not satisfied. It was further suggested that the decision
in Nolan in relation to the proper interpretation of section 5(5) was wrongly decided
and/or in any event the ratio of the decision did not extend to the factual particulars

of the matters that arose in the context of this Inspection.

Emphasis was placed on the Supreme Court decision in Heather Hill Management

Company CLG v An Board Pleanala and Others [2022] IESC 43, which was decided

after Nolan. That was a case where the Court was concerned with protective costs

orders and the meaning of section 5 of the Interpretation Act, 2005. In asserting that
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Phelan J. had misconstrued section 5(5), reliance was placed in particular on para 112

to 116 of the judgement of Murray J. where he held, inter alia, that:

“The debate reveals an obvious danger in broadening the approach to the
interpretation of legislation in the way suggested by the more recent cases —
that the line between the permissible admission of ‘ context’ and identification
of ‘purpose’, and the impermissible imposition on legislation of an outcome that
appears reasonable or sensible to an individual judge or which aligns with his
or her instinct as to what the legislators would have said had they considered
the problem at hand, becomes blurred. In seeking to maintain the clarity of the

distinction, there are four basic propositions that must be borne in mind.

First, legislative intent’ as used to describe the object of this interpretative
exercise Is a misnomer: a court cannot peer into minds of parliamentarians
when they enacted legislation and as the decision of this court in Crilly v.
Farrington [2001] 3 IR 251 emphatically declares, their subjective intent is not

relevant to construction. ...

Second, and instead, what the court is concerned to do when interpreting a
statute 1s to ascertain the legal effect attributed to the legislation by a set of rules
and presumptions the common law (and latterly statute) has developed for that

purpose....

Third, and to that end, the words of a statute are given primacy within this
framework as they are the best guide to the result the Oireachtas wanted to
bring about. The importance of this proposition and the reason for it, cannot be
overstated. Those words are the sole identifiable and legally admissible outward
expression of its members' objectives: the text of the legislation is the only
source of information a court can be confident all members of parliament have
access to and have in their minds when a statute is passed. In deciding what
legal effect is to be given to those words their plain meaning is a good point of
departure, as it is to be assumed that it reflects what the legislators themselves

understood when they decided to approve it.

Fourth, and at the same time, the Oireachtas usually enacts a composite statute,
not a collection of disassociated provisions, and it does so in a pre-existing
context and for a purpose. The best guide to that purpose, for this very reason,

is the language of the statute read as a whole, but sometimes that necessarily
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falls to be understood and informed by reliable and identifiable background
information of the kind described by McKechnie J. in Brown. However — and
in resolving this appeal this is the key and critical point — the ‘context’ that is
deployed to that end and ‘ purpose’ so identified must be clear and specific and,
where wielded to displace the apparently clear language of a provision, must be
decisively probative of an alternative construction that is itself capable of being

accommodated within the statutory language.”

The Court also importantly referred to its previous analysis of section 5 of the 2005
Actin DPP v AC [2021] IESC 74 and held that:

“What, in fact, the modern authorities now make clear is that with or without
the intervention of that provision, in no case can the process of ascertaining the
“legislative intent’ or the ‘will of the Oireachtas’ be reduced to the reflexive
rehearsal of the literal meaning of words, or the determination of the plain
meaning of an individual section viewed in isolation from either the text of a
statute as a whole or the context in which, and purpose for which, it was

enacted.”

We cannot agree that the decision in Heather Hill overrules by implication the

analysis of the High Court in Nolan or compels us to depart from it.

We are satisfied that Mr Pitt and Mr Preston in the course of their disclosures sought
to provide relevant information which they believed tended to show relevant
wrongdoing, and the information came to their attention in connection with, and in

the course of, their employment by the Company.

While acknowledging that Mr Pitt became a director of INM on 29 January 2016, he
continued in his employment as Chief Executive Officer, and we can see no basis for
concluding that the PDA was inapplicable to him by virtue of his nomination and
appointment as a director of the Company. The definition of worker under the PDA
is broad and consistent with the apparent legislative policy of extending protection
to those who might otherwise be reticent. While elsewhere in the report we
acknowledge the unprecedented and difficult situation Mr Kennedy was in, once the
disclosure was made, there is nothing in the statutory language to suggest that

executive or senior employees were excluded from its ambit.
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The appropriate construction of section 5(5), as set out in Nolan, does not inevitably
lead to the exclusion of the disclosures of Mr Pitt and Mr Preston from the protections
of the Act because of an asserted general duty whether as director, CEO or CFO to
detect or investigate financial wrongdoing or wrongdoing creating a risk for the
company. It is difficult to see how any employee discharging an important financial
roll or executive roll within a company could be protected by the legislation if this
was so. An acceptance that an executive has a role in identifying and assessing risk as
part of his general duties does not equate in our view with the statutory phrase a
matter which it is the function of the worker to detect, investigate or prosecute...’

and the way in which those words have been interpreted by the Courts.

The point is also made on behalf of Terry Buckley, Paul Connolly, Michael Doorly,
Jerome Kennedy, Allan Marshall, Triona Mullane and Len O’Hagan that the matters
with which we are concerned do not involve allegations of wrongdoing by the
Company, rather the Company has been prejudiced by these matters, if borne out. It
is further argued that the disclosures of Mr Pitt in November 2016 concerning APN
and the proposed acquisition of Newstalk concerned alleged wrongdoing on the part

of one director and are not protected by section 5.

A similar argument was made before Kelly P. in the course of the proceedings leading
to our appointment. It was argued that the statutory phrase the ‘affairs of the
company’ does not capture the actions of one director and that even egregious
wrongdoing on the part of a single director does not amount to the affairs of the

company being conducted in an improper fashion.

In rejecting that argument Kelly P. held that at all relevant times Mr Leslie Buckley
was acting as Chairman or Executive Chairman of the Company and had actual,
ostensible or apparent authority when engaging in the alleged activities. He held that
just as the board can be conducting the affairs of the company wrongfully so can an
individual director or Chairman and he rejected the contention that the activities of
Mr Buckley in respect of which complaint is made could not amount to the conduct
of the affairs of the company as contemplated under the relevant subsections. The
matters disclosed here related entirely to the conduct of the Chairman, acting as

Chairman of the Company, on the relevant occasions.
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E. PENALISATION.

147. Section 12 (1) of the PDA provides that:

“An employer shall not penalise or threaten penalisation against an employee,
or cause or permit any other person to penalise or threaten penalisation against

an employee, for having made a protected disclosure.”

The PDA further provides that:

“Penalisation means any act or omission that affects a worker to the worker’s
detriment, and in particular includes—
(a) suspension, lay-off or dismissal,
(b) demotion or loss of opportunity for promotion,
(c) transfer of duties, change of location of place of work, reduction in
wages or change in working hours,
(d) the imposition or administering of any discipline, reprimand or other
penalty (including a financial penalty),
(e) unfair treatment,
(f) coercion, intimidation or harassment,
(g) discrimination, disadvantage or unfair treatment,
(h) injury, damage or loss, and
(1) threat of reprisal.”

148. Section 16(1) of the PDA provides:

“A person to whom a protected disclosure is made, and any person to whom a
protected disclosure is referred in the performance of that person’s duties, shall
not disclose to another person any information that might identify the person

by whom the protected disclosure was made.”

149. In Barrett v Commissioner of An Garda Siochana [2023] IECA 112 the Court of

Appeal considered aspects of the PDA in the context of an application for
interlocutory relief by way of injunction. The Court referred to the “succinct but
incisive”judgment of Humphreys J. in Clarke referred to above and said that he had

made a number of important points concerning protected disclosures in general, and
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assessments of whether a protected disclosure is connected with detrimental action

taken against the employee in particular. The Court of Appeal said that:

‘the High Court was alive to the necessity to look behind first appearances. As
Humphreys J. put it, if the real reason for the dismissal of an employee is ‘hidden
behind an invented reason...it is the court's duty to penetrate through the

2

invention rather than to allow it also to infect its own determination.’

150. The issue of a connection between a protected disclosure and any alleged detriment

151.

also falls to be considered and the Court of Appeal in Barrett discussed this issue. The
Court referred to a number of English decisions and various ways in which an
appropriate test has been formulated e.g. ‘but for’; ‘reason why’; ‘material influence’.
Other suggested formulations include ‘because of ‘results from’ or ‘in retaliation for’.

HOWGVEI’, the Court went on to say:

“It is not necessary in those circumstances for the Court to decide whether that
formulation is the correct one in Irish law in this context. The question of what
formulation is the correct one in Irish law should be dealt with in due course as

necessary after full argument and consideration at the substantive hearing.”

The Court also referred to the presumption in section 5(8) of the PDA that in
proceedings involving an issue as to whether a disclosure is a protected disclosure it
shall be presumed, until the contrary is proved, that it is. That presumption is
confined to that issue and does not apply to whether there is a connection between

the disclosure and the alleged detriment.

In Conway v The Minister for Agriculture [2020] IEFHC 665 Hyland J. in

distinguishing the statutory regime that applies in the United Kingdom said in respect
of the inquiry into the alleged detriment:

“That exercise sometimes takes place in a number of steps i.e. to identify the act
or omission, to consider whether it constitutes detriment and then to examine
whether the cause of such detriment was the making of a protected disclosure.
But the wording of the Act identifies that what is prohibited is penalisation for
having made a protected disclosure. To reach a conclusion as to whether s.12(1)

has been breached, all three concepts identified above must be considered.”
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152. Having considered the matter, we are satisfied that a causal connection of substance
would have to be established between the protected disclosure and the alleged
detriment for penalisation under the PDA to arise. Further, we are of the view that
an elapse of time between the protected disclosure and the alleged detriment would
not be dispositive of a claim that penalisation had occurred, provided the causal
connection was otherwise established. It is also clear that the prohibition on
penalisation applies in respect of the employer, or another person caused or permitted

to act on the employer’s behalf.
153. In Chapter 9, we consider the evidence in relation to the submissions made by:
o Mr Preston regarding alleged penalisation (section 12(1), PDA); and
. Mr Pitt and Mr Preston regarding alleged failures to ensure the

confidentially of the protected disclosures made by them (section 16(1),
PDA).
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154.

The Duties of Directors.

Submissions have been made by a number of parties in relation to the duties owed by

directors of a company. While fiduciary duties owed by directors has been long

recognised and developed by the Courts of Equity and at common law, section 228 of

the Act sets out in codified form the principal duties owed by a director:

‘1) A director of a company shall—

(@)

(b)

(©)

(d)

(e)

@

act in good faith in what the director considers to be the interests of

the company;

act honestly and responsibly in relation to the conduct of the affairs

of the company;

act in accordance with the company's constitution and exercise his

or her powers only for the purposes allowed by law;

not use the company''s property, information or opportunities for his
or her own or anyone else’s benefit;

avoid any conffict between the director's duties to the company and
the director’s other (including personal) interests unless the director
is released from his or her duty to the company in relation to the
matter concerned, whether in accordance with provisions of the
company's constitution in that behalf or by a resolution of it in

general meeting;

exercise the care, skill and diligence which would be exercised in

the same circumstances by a reasonable person having both—

(i) the knowledge and experience that may reasonably be

expected of a person in the same position as the director; and

(i)  the knowledge and experience which the director has;
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And

(g) inaddition to the duty under section 224 (duty to have regard to the
Iinterests of its employees in general), have regard to the interests of

its members.

(2) Ifa director of a company considers in good faith that it is in the interests
of the company for a transaction or engagement to be entered into and
carried into effect, a director may restrict the director's power to exercise
an independent judgment in the future by agreeing to act in a particular

way to achieve this.

(3) Without prejudice to the director’s duty under subsection (1)(a) to act in
good faith in what the director considers to be the interests of the
company, a director of a company may have regard to the interests of a

particular member of the company in the following circumstances.

(4) Those circumstances are where the director has been appointed or
nominated for appointment by that member, being a member who has an
entitlement to so appoint or nominate under the company's constitution

or a shareholders’ agreement.’

155. The duties of a director are owed to the company. The position at common law was
set out by Parker ]. in Regentcrest plc v Cohen [2001] 2 BCLC 80 where he decided
that the relevant director had not acted in breach of his fiduciary duties:

The duty imposed on directors to act bona fide in the interests of the company
is a subjective one .... The question is not whether, viewed objectively by the
court, the particular act or omission which is challenged was in fact in the
interests of the company;, still less is the question whether the court, had it been
in the position of the director at the relevant time, might have acted differently.
Rather, the question is whether the director honestly believed that his act or
omission was in the interests of the company. The issue is as to the director's
state of mind. No doubt, where it is clear that the act or omission under
challenge resulted in substantial detriment to the company, the director will
have a harder task persuading the court that he honestly believed it to be in the
company's interest; but that does not detract from the subjective nature of the

test.’
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156. In Bloxham (In Liquidation) v The Irish Stock Exchange Limited [2014] IEHC 93

Charleton J. put the matter in the following terms:

The triple obligations of directors, being required to act in good faith and
within the scope of their powers and in the interests of the company as a whole,

are to a large extent overlapping.’

He asked:

“By what standard is the discharge by any director of the triple responsibility,
of acting in good faith and within the scope of the relevant power and in the
interests of the company as a whole, to be judged? In this case extremes have

been argued.”

An analysis of the scope of the duty does not involve a wholly objective second
guessing of the actions of a director after the fact. Nor, does it involve a wholly
subjective analysis. In this regard Charleton J. rejected what he described as

‘extremes’. He then went on to say:

Thus, it seems that the test for the exercise of directors’ duties must involve a
scrutiny of the relevant power in the context of the broad limits within which
it can be exercised; the interests that from a business point of view that are
involved in a particular decision; and whether the presence or absence of
reasonable grounds enables what is said subjectively to be an honest decision to

stand as being in the best interests of the company as a whole.’

Charleton J. also quoted the following from Ussher on Company Law In Ireland
(1986) as ‘unimpeachable’:

“An individual director stands in a relationship to his company. A fiduciary has
power to deal with the property of another, and is assumed therefore to occupy
a position of trust and confidence in relation to that other, whom we might
loosely call the beneficiary. In our case, the beneficiary is the company. To
protect the relationship from abuse, the courts will prevent the fiduciary from
making any personal profit from it without the informed consent of the
beneficiary. They will curb acts of the fiduciary beyond the powers delegated
to him, but they will be reluctant to interfere with decisions honestly made by

him within his powers, since the discretion is his, and not the court's. They will
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impose personal responsibility on him to compensate the beneficiary for loss
caused through his dereliction of the duties which he undertook. ... It is [also]
well-established law that the director owes the duties arising out of his office to

the company itself, the separate person, and to no one else.”

157. We have considered whether the decision in Bloxham represents a development in

158.

the understanding of the recognised test. We are of the view that surrounding
evidence and objective circumstances are relevant in so far as they speak to the
subjective intention of the director in question, but that the test remains essentially

a subjective one.

In Courtney, The Law of Companies (Bloomsbury) Third Edition the author says that
in relation to the good faith test that “where a director exercises his powers, his
intention 1s the paramount consideration. ”In the fourth edition of the same work the
author states that the Act codifies and restates the principles of fiduciary duties but
‘in the main, the substance has been largely unchanged.”In referring to Regentcrest
the author says that this has prompted the:

“valid observation that although the courts accept that the duty is subjective,
when it comes to the actual application of the test, the courts are more likely to
find that any belief held by the directors that is deemed to be inconsistent with
the reasonable standards is seen to be a belief which could not have been
honestly held.”

159. We note that the decision in Bloxham predates the passing of the Act. We are of the

view that section 227 of the Act is also of importance in this context:

“(4) The relevant duties (other than those set out in section 228 (1)(b) and (h))
are based on certain common law rules and equitable principles as they apply
in relation to the directors of companies and shall have effect in place of those

rules and principles as regards the duties owed to a company by a director.

(5) The relevant duties (other than those set out in section 228 (1)(b) and (h))
shall be interpreted, and the provisions concerned of section 228 shall be
applied, in the same way as common law rules or equitable principles; regard
shall be had to the corresponding common law rules and equitable principles in

interpreting those duties and applying those provisions.”
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160.

161.

162.

163.

This supports the position that section 228(1)(a) of the Act is a codification of the

common law test and does not change its essential elements.

In Bloomsbury Professional’s Guide to the Companies Act 2014 (edited by Courtney)
the duty to act in good faith and in the interests of the company is also described as a
subjective test and is based on the established principles of the fiduciary duty of

directors. It is expressed as restating the existing legal position which is:
‘that two individual directors may hold diametrically opposing views as to
which course of action is in the best interests of their company and both be

acting in accordance with their duty.”

In Howard Smith v Ampol [1974] AC 821 Lord Wilberforce said that the Court must:

‘examine the substantial purpose for which it was exercised and ... reach a
conclusion whether that purpose was proper or not. In doing so it will
necessarily give credit to the bona fide opinion of the Directors, if such is found
to exist, and will respect their judgment as to matters of management; having
done this, the ultimate conclusion has to be as to the side of a fairly broad line

on which the case falls.”

Charleton J. in Bloxham also referred to an ‘appropriate deference to the exigencies
and pressures of business.” Reliance has also been placed on Re Colm O’Neill
Engineering Services Ltd [2004] IEHC 83 which was a section 150 restriction case for

the proposition that it is inappropriate to second guess business decisions.

We have also considered /n Re Barings plc and others (No 5), Secretary of State for
Trade and Industry v Baker and others (No 5) [1999] 1 BCLC 433, where Jonathan

Parker J. concluded that:

“Directors have, both collectively and individually, a continuing duty to acquire
and maintain a sufficient knowledge and understanding of the company’s

business to enable them to properly discharge their duties as directors”

That conclusion was specifically considered and upheld by the Court of Appeal in
Baker v Secretary Of State For Trade And Industry [2000] EWCA Civ 59.
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164.

165.

166.

167.

168.

In the course of analysing whether the particular directors of Barings Bank had
discharged the duty to acquire and maintain a sufficient knowledge and
understanding of the company’s business, Jonathan Parker J. identified, and criticised,

a number of instances where the relevant director had, for example,
o  Made general and superficial inquiries; or
o  Paid no, or insufficient regard to information or warning lights.
He concluded that:
“It is a truism that if a manager does not properly understand the business which
he is seeking to manage, he will be unable to take informed management

decisions in relation to it.” (page 528 at h)

We note that the headnote in Barings was adopted by Murphy | in /n re Vehicle
Imports [2000] W]SC-HC 6574.

In our view, the requirement to obtain sufficient knowledge and understanding

applies to the discharge of directors’ duties generally.

The Courts have also generally recognised the commercial reality of a distinction
between executive and non-executive directors. In Re Tralee Beef and Lamb Ltd
[2005] 1 ILRM 34 (HC) [2008] 3 IR 347 (SC) the High Court acknowledged that as a

matter of common sense the duties and responsibilities of executive and non-

executive directors may differ, and the differing roles of directors should be taken
into account. Hardiman J. in the Supreme Court, (allowing the appeal of a nominee
director on fairness and procedural grounds), in a discussion as to the applicability of
the principles in Re Barings [1999] 1 BCLC 433, accepted that while the duties of

executive and non-executive directors may not be identical, more detailed argument

on the topic was required:

‘Barings was a company run with a high degree of formality, as one would
expect having regard to its size and the vast sums of money it dealt in. The
managerial responsibilities of each of the executive Directors implicated in the
case were established in evidence in some very considerable detail: all had
specific responsibilities in relation to Leeson's (the fraudulent employee)

department. Moreover, all relevant directors were Executive directors. In my
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169.

170.

171.

172.

view, apart from any general amplification of the words of Shanley J., there is a
yet unmet need to make authoritative findings after full debate, as to the
respective duties of an Executive and a non-executive director and, perhaps, a
non-executive director appointed (as the appellant was) for a particular and

specific purpose. But this has yet to occur.’

While a precise delineation of differences in duties is yet to be determined by the
Courts, one of the salient factors identified by the High Court in Re RMF (Ireland)

Ltd [2004] 3 IR 498 is that in general terms a non-executive director may be reliant

on information provided by a fellow executive director or persons carrying out
executive/management functions. We accept that principle. We also accept that the
management function is for those with executive responsibility, and we comment
elsewhere in this report on the state of knowledge of the non-executive directors at

the relevant times in respect of the matters central to the investigation.

As can be seen from the authorities, the test for considering whether there has been
a breach of duty is essentially a subjective one. We accept that whether a director acts
honestly and in what he considers to be the best interest of the company is the starting
point. Only where a particularly egregious breach of the objective aspects of the
separate duty to act with due skill, care and diligence is established will it be

considered that this latter duty has been breached.

We have given very careful consideration to whether any breaches of statutory duty
under the Act occurred having regard to the high hurdle to be met before reaching
such a conclusion. As set out in this report, we are critical of certain of the steps
taken by a number of the Directors of INM. However, in light of the above
authorities, we are not satisfied that any of those matters amounted to a breach of the

statutory duties of those directors as set out in section 228 of the Act.

The INM Directors have also asked us to consider a number of authorities in relation
to the duty of directors to disclose wrongdoing, or actual or threatened activity with
the potential to damage the interests of the company when they become aware of it.
Many of the established authorities in this area arise in a specific factual context
where e.g. a director diverts business to himself or has a connection with another
company competing with the company of which he is a director or where there is

otherwise a ‘taint of self-interest’.
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173. In ftem Software (Uk) Ltd v Fassihi EWCA Civ 1244 Arden L.]. indicated that it could
be incumbent on a director to reveal his own wrongdoing in circumstances where his
duty of loyalty to the company could only be fulfilled by revealing the steps he had

taken to divert business to himself.

174. In GHLM Trading v Maroo [2012] EWHC 61 the English High Court addressed the
issue of the duty on a director to disclose matters when it is in the best interests of

the company. Newey ]. followed Jtem Software, albeit describing it as a somewhat

‘controversial’ decision. However, the factual background in GHLM involved a
multiplicity of allegations and counter allegations with claims relating to purchase of
company stock, directors’ loans and a liability to the claimant company of £412,000.
The Court was also concerned with the duty to account where a director receives
company funds and the burden of proof as to the propriety of receiving company
money where it is established that company money has been received. The Court
went on to say that ‘the duty of good faith focuses on a fiduciary's subjective

intentions” and then relied on the following passage from Regentcrest plc v Cohen
[2001] 2 BCLC 80

The duty imposed on directors to act bona fide in the interests of the company
is a subjective one .... The question is not whether, viewed objectively by the
court, the particular act or omission which is challenged was in fact in the
interests of the company;, still less is the question whether the court, had it been
in the position of the director at the relevant time, might have acted differently.
Rather, the question is whether the director honestly believed that his act or
omission was in the interests of the company. The issue is as to the director's
state of mind. No doubt, where it is clear that the act or omission under
challenge resulted in substantial detriment to the company, the director will
have a harder task persuading the court that he honestly believed it to be in the
company's interest; but that does not detract from the subjective nature of the

test.’
175. Newey J. then went on to conclude:

‘Accordingly, a company complaining of a director’s failure to disclose a matter
must, I think, establish that the fiduciary subjectively concluded that disclosure
was in his company's interests or, at least, that the director would have so
concluded had he been acting in good faith. The second point is that it can be

incumbent on a fiduciary to disclose matters other than wrongdoing. The
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176.

177.

178.

'single and overriding touchstone" being the duty of a director to act in what
he considers in good faith to be in the best interests of the company (to quote
from Etherton ] in Shepherds Investments Ltd v Walters [2006] EWHC 836
(Ch), [2007] 2 BCLC 202, at paragraph 132), there is no reason to restrict the
disclosure that can be necessary to misconduct. Were a director subjectively to
consider that it was in the company's interests for something other than

misconduct to be disclosed, he would, it appears, commit a breach of his duty
of good faith if he failed to do so.”

British Midland Tool Ltd v Midland International Tooling /[2003] EWHC 466 was a

case involving a claim for damages for conspiracy where a plan was conceived by a
director (who resigned) with others to leave and set up a rival company which plan

was kept secret. It was in that context that the Court held:

‘A director's duty to act so as to promote the best interests of his company prima
facie includes a duty to inform the company of any activity, actual or
threatened, which damages those interests. The fact that the activity is
contemplated by himself is, on the authority of Balston, a circumstance which
may excuse him from the latter aspect of the duty. But where the activity
involves both himself and others, there is nothing in the authorities which
excuses him from it. This applies, in my judgment, whether or not the activity
in itself would constitute a breach by anyone of any relevant duty owed to the

company.’

It is against the background of these authorities that we have considered in Chapter
11, paragraphs 29 to 33, the specific submissions made by the INM Directors in
relation to Mr Pitt’s alleged failure to disclose wrongdoing, or actual or threatened
activity with the potential to damage the interests of the company and set out our
conclusions on those submissions in the context of our conclusions on the factual

issues.

Mr Preston also asked us to consider a number of authorities particularly in relation
to section 228(1)(f) of the Act and the duty to avoid conflicts of interest. It was
submitted that the duty to avoid conflicts of interest is a positive one and to be judged
objectively. It was submitted that the duty to avoid conflicts had a particular
relevance in respect of Mr Buckley and his role in relation to the proposed acquisition

of Newstalk arising out of his connection with Mr O’Brien. Our conclusions in
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relation to the role of Mr Buckley during the proposed acquisition of Newstalk are

set out in Chapter 8, paragraphs 297 to 306.
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CHAPTER 6 - INM’S SALE OF ITS SHAREHOLDING IN APN NEWS &

MEDIA LIMITED
A. The Order
1. Under the terms of the Order, we have been appointed to:

investigate and report on ...

(©)

(d)

the proposed payment of a fee to Island Capital in March 2015 or
thereabouts (the ‘Success Fee”) in connection with the disposal of INM's
holding in APN News & Media Limited (the "APN Transaction’), to

include:

(i)  the facts and circumstances concerning the proposed payment of the

Success Fee;

(if)  the role played by the Chairman in relation to the proposed payment

of the Success Fee.

consideration of payment of a fee to Paul Connolly, then a director of the

Company, in connection with the APN Transaction.’
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(i)

The Facts and Circumstances relating to the Success Fee and the proposed payment

to Paul Connolly

In the course of our Investigation, it became clear that the issues we were appointed

to investigate and report on required consideration of:

(i) INM’s relationship with APN;

(ii) APN’s 2014 rights issue and the circumstances in which Mr O’Brien’s

investment vehicle, Baycliffe Limited, acquired a 12.2% shareholding in
APN;

(iii) The sale of INM and Baycliffe’s shareholdings in APN;

(iv) The background to and the events relating to the proposed payment to
Island Capital;

(v)  The proposed payments to Peter Cosgrove, Ted Harris and Paul Connolly;

(vi) The treatment of the proposed payments to Island Capital, Mr Cosgrove,
Mr Harris and Mr Connolly;

(vii) The knowledge of other Directors of INM;
(viii) The extension of Mr Pitt’s probation period;

(ix) Mr Pitt’s meeting with Mr Harrison — 30 April 2015.

Each of these is considered below.

INM’s relationship with APN

INM first acquired a shareholding in APN in 1994. By February 2013, having risen
as high as 38%, INM’s shareholding in APN was 28.95%.

By agreement with APN, INM was entitled to appoint 3 directors to the Board of
APN. Until 2012, the directors representing INM were Mr G. O’Reilly, Mr Crowley
and Mr Connolly. Mr O'Reilly was also Chairman of APN. After Mr O’Reilly’s
resignation as CEO of INM in 2012, Mr Crowley and Mr Connolly continued to
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represent INM on the board of APN until the date when INM sold its holding in APN
in March 2015.

There was a close relationship between INM and APN and, although not a director
of APN, Mr Anthony O’Reilly (as he then was), as chairman of INM, had a long-
standing and close relationship with the directors of APN.

Throughout the restructuring negotiations (see Chapter 2), INM successfully
persuaded its banks that it should retain its 28.95% holding in APN - which it
described in its November 2013 Rights Issue Circular as a valuable and currently

under-valued asset’.

Although he did not become a director of either INM or APN when he became the
largest shareholder in INM, Mr O’Brien recognised the need to develop a relationship
with the directors of APN, a company which he described as the jewe!/ in the crown’

of the Independent News Media empire, and he took steps to do so.

Mr O’Brien told us:

1 could see once the O’Reilly’s came out of the business that there would have
been a void. And I think it’s to the credit of some of the members of the Board
of APN, they were always very loyal to INM, even though INM owned 34 or
38% of the business that went down, they were always looking and making sure
they were going to treat INM fairly - not to the disadvantage of the other
shareholders in APN, but they recognised that there was a kind of history there
going back to, you know, mid to — I think 1985/1988. Like, it’s a long, long
time. So when the O'Reillys came out of the business, particularly Tony
O'Reilly, I said to myself “Well, I have to develop a relationship with these
people because if they do something that is negative or hostile to INM and INM
is In a weak position” - which we were at the time - “that would be a major
disadvantage to the shareholders of INM.” So from 2010 onwards, I was up and
down to Australia very frequently. I would go to Australia on the way to Papua
New Guinea and, you know, even though that'’s not a straight line, I would go
into Sydney and I would bring Ted Harris out to dinner. I would bring Cosgrove
out to dinner as well. Ideveloped a relationship with Michael Miller, the CEO,
and his predecessor, Brett Chenoweth, as well and I knew they probably,
because of the disagreement with O'Reilly, they would say "Okay, who is this
guy?"and I knew I had to work on the relationship.
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10.

11.

12.

13.

14.

So, you know, I made it my business to make sure that they got to know me and
1 got to know them and that they wouldn't do anything that would be sudden
in regard to the interests of INM.’

For their part, the directors of APN were concerned to know whether Mr O’Brien
was a long-term investor in INM, and indirectly in APN, and they suggested that he

should buy shares in APN as an indication of his commitment.

Between August and September 2011, Mr O’Brien acquired 12.4 million shares in
APN through his investment vehicle, Baycliffe Limited (a holding of approximately
2.02%).

In February 2013, APN sought to raise A$150 million through a rights issue, the
proceeds of which were to be used to reduce APN’s debt (A$400 million of which was
repayable in 2015). The Chairman, Mr Peter Hunt, and the Chief Executive, Brett
Chenoweth, wanted to announce the rights issue at the same time as the annual
results, together with a strategy to reposition the publishing business and make

disposals.

The proposed rights issue would have required INM to subscribe A$28.95 million,
failing which its holding would be diluted from 28.95% to about 15%.

Whilst INM agreed that APN needed to raise capital in order to reduce its debt, it
disagreed with the timing of the rights issue. Further, because INM was in the process
of a complex programme to reduce its own debt, it would not be able to subscribe for

its rights and so it faced a substantial dilution of its holding.

INM’s nominees on the Board of APN, Mr Vincent Crowley and Mr Paul Connolly,
opposed the proposed rights issue. They argued that any rights issue should be
undertaken in a timeframe that would allow for other options to be explored. They
were supported by Allan Gray Australia Pty Limited. Together INM and Allan Gray
controlled 51% of the shares in APN and so were in a position to prevent the proposed

rights issue.
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15.

16.

17.

(i)

18.

19.

20.

On 15 February 2013, INM called for the resignation of Peter Hunt and Brett

Chenoweth because it had:

lost confidence in Mr Chenoweth’s ability to implement the strategic initiatives
necessary to reposition APN for the challenged media landscape that has

emerged in Australasia.’

On 18 February 2013, Mr Hunt and Mr Chenoweth resigned in the face of INM and
Allan Gray’s opposition to the proposed rights issue. At the same time, three non-
executive directors — Miranda Conrad, John Harvey, John Maasland — resigned and
one director — Kevin Luscombe — announced that he would resign in April 2013.
Following these developments, APN had four directors — Ted Harris (Deputy
Chairman), Peter Cosgrove (a former INM director), Vincent Crowley (INM Chief
Executive) and Paul Connolly (INM director).

On 19 February 2013, Peter Cosgrove became Chairman of APN. Ted Harris

remained Deputy Chairman.

APN’s 2014 rights issue and the circumstances in which Baycliffe acquired a 12.2%
shareholding in APN

During 2013, APN negotiated the acquisition from Clear Channel Communications
Inc. of the shares in Australian Radio Network Pty Limited and The Radio Network
Limited that it did not own for A$246 million. The benefit of acquiring these
holdings was that APN would increase the percentage of revenue earned from radio

and lessen its dependence on publishing.

APN planned to fund the purchase through a rights issue (A$130 million), the
proceeds of the sale of APN Outdoor (A$60 million) and undrawn banking facilities.
The rights issue was required because APN’s existing indebtedness meant that it could
not obtain increased borrowing facilities. It planned to announce these proposals

together with its 2013 annual results on 19 February 2014.

Clear Channel wanted the sale of these two holdings to APN to be completed more
quickly. APN’s investment bank and broker, Commonwealth Bank of Australia,
provided a bridge loan, a condition of which was that APN would structure its rights

issue as a non-renounceable issue.
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APN was aware of the steps being taken by INM to reduce its indebtedness including,
at least from November 2013, the terms of INM’s rights issue and the conditions
imposed by the banks which impacted INM’s holding in APN. APN and its advisers
were, therefore, aware that if APN launched a rights issue, INM was highly unlikely
to be able to subscribe for its rights.

APN was also aware that its other major shareholder, Allan Gray, would be unable to
increase its holding in APN, by taking up all or part of the shares INM could not
subscribe for, because its holding in APN was already at the level (20%) that would

require it to make a bid for the entire company.

Therefore, in order to address a situation where it would need to launch a rights issue
without the support of its two largest shareholders, APN put in place alternative
arrangements to underwrite the amount that INM would have subscribed had it taken

up its entitlement under the rights issue.

The Commonwealth Bank of Australia advised APN that the rights issue should be

by way of an accelerated non-renounceable entitlement offer. That would:

o  Enable the allocatees to be selected by APN, and

o  Allow sub-underwriters to acquire stock at a price lower than the trading

price in the market,

which would avoid instability in the secondary market for APN shares.
Mr Connolly told us:

1 was asked by the APN Board if I thought Mr O’Brien would consider such an
investment if CBA were to approach him. I confirmed that he would likely
entertain such an approach and I connected CBA with Mr O’Brien and his
advisers. APN and CBA would then have provided him with all relevant

information.’
Mr Connolly explained that, from the APN perspective, the decision came down to

what gave APN the most certainty. Existing shareholders were limited in what they

could do and smaller shareholders were unlikely to provide a neat solution. From
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APN’s point of view, Mr O’Brien was an ideal solution — someone who was already a

shareholder, was familiar with APN and who could act quickly.

In late 2013, APN approached Mr O’Brien and asked him whether he would be
willing to support APN’s intended rights issue. The initial approach was made by Mr
Cosgrove. Mr O’Brien subsequently discussed that approach with Mr Connolly.

From October/November 2013, Island Capital developed strategy papers and financial
analyses in anticipation of an opportunity to increase Baycliffe’s interest in APN in
the event that INM did not subscribe for any of its pro-rata entitlement in a rights
issue. This included obtaining advice on the Australian law implications of acquiring
the shares in APN then held by INM, or rights attaching to such shares, and the

implications of Baycliffe sub-underwriting the rights issue.

Towards the end of November 2013, Mr O’Brien indicated to Mr Hayes that he was
minded to take up INM’s rights in an equity raise. However, Mr O’Brien received a
preliminary view that if he were to step into INM’s rights, it could be a related party
transaction. As a result, the focus turned on structuring Mr O’Brien’s involvement so

that it was independent of INM.

On 3 December 2013, Mr Crowley advised Eamonn O’Kennedy, INM’s Finance
Director, that APN was likely to announce the acquisition of the shares in Australian
Radio Network Pty Limited and The Radio Network Limited that it did not own
together with a A$125m rights issue to fund such acquisition. He indicated that such
an announcement was likely to be made at the time of the announcement of APN’s

annual results in February 2014.

In January 2014, APN formally advised INM of its proposed rights Issue and asked
INM whether it would support that rights Issue and undertake to subscribe for its
rights. In summary, APN’s proposals would require INM to subscribe A$38 million
to maintain its holding at 28.95%, failing which INM’s shareholding would fall to
about 18%.

The INM Board discussed the implications of APN’s proposals and the options
available to INM at its meeting on 23 January 2014. The Board then asked the
Restructuring Committee (comprising Mr Kennedy, Mr Buckley, Mr Crowley, Mr
Connolly, Mr Harrison, Mr T. Buckley, Mr O’Kennedy and Mr Doorly) to review,

report, and recommend on INM's participation or otherwise within the next 2 weeks'.
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INM asked Davy and McCann FitzGerald to consider, from a timing and
implementation perspective, and in the case of Davy from the market’s perspective,
whether it would be feasible for INM to conduct its own equity issue to raise the

funds necessary to participate in whole or in part in the APN equity issue.

Davy and McCann FitzGerald provided a memorandum dated 29 January 2014 which
addressed two possible routes — a private placement with institutional shareholders
or a pre-emptive offering to existing shareholders. Both routes faced challenges — not
least because the anti-dilution rights would have required INM to issue shares free to
the lenders to ensure their holdings were not diluted. This would have made an
equity issue more difficult to sell, particularly given the proximity of the expiry date

of those anti-dilution rights.

The Restructuring Committee (renamed the Finance Committee) met on 4 February
2014. At that meeting, Mr Crowley provided further details about the proposed
acquisition and the reasons why APN’s rights issue was non-renounceable. He

explained that:

[APN] believes that the best outcome for their shareholders is a structure that
delivers acquisition certainty. This is achieved by funding certainty which is
supported by [Commonwealth Bank of Australia’s] stated preference for a non-
renounceable structure. APN believe that funding certainty is significantly
enhanced when major shareholders pre-commitments or sub-underwritings are

in place prior to launching the offer on 19 February.

While APN accept that the natural preference is for a renounceable issue - given
perceived fairness to shareholders - a renounceable structure will provide less
certainty and more complexity with respect to achieving funding certainty.
Therefore a non-renounceable structure is being recommended by CBA/APN
in order to achieve the pre-commitments required ahead of launching the

capital raise programme.’

The Finance Committee considered the courses of action available to INM, in light of

the advice given by Davy and McCann FitzGerald. In particular, it considered the
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relative effect on INM shareholder value depending on whether or not it participated

in APN’s capital raise and the practical implications of doing so. The Committee:

debated INM's options including the option to invest in INM's digital strategy
as opposed to APN. Also, INM'’s shareholder value dilution - arising from non-
participation - was deemed not to be that significant and there is still the upside
should APN’s share price increase. The timetable is problematic, as is the bank's

free carry’. The Finance Committee agreed that, given the recent restructuring
and the strengthening of the INM balance sheet - including a capital raise -
INM's priority is to retain operational flexibility necessary to reposition its

operations for an improvement in Ireland’s evolving media market.

The Finance Committee concluded that it would recommend to the INM Board
that INM should not participate in the APN capital raise, but INM would be

supportive of APN's acquisition and capital raise.’

The INM Board met on 6 February 2014 and accepted the recommendations of the
Finance Committee. It asked Mr Crowley and Mr Connolly to develop a plan for
communicating INM’s position to the APN Board and, in due course, to INM’s

shareholders.

Even though it knew the position INM was likely to take, APN could not make any
alternative arrangements until it had received formal confirmation that INM would

not take up its entitlement under the rights issue.

On 10 February 2014, Mr Crowley sent an email to Mr Miller at APN confirming that
INM would not be taking up its entitlement under the rights issue. He also
communicated the Board’s support for the capital raise and the proposed acquisition
of the shares in Australian Radio Network Pty Limited and The Radio Network
Limited.

Following INM’s Board meeting, Mr Buckley told us that he would have discussed
INM'’s decision not to take up its entitlement with Mr O’Brien but he does not have
a clear recollection of when he did. Mr O’Brien has no recollection of being advised

of the INM’s decision not to take up its entitlement.

On being informed that INM would not be subscribing for its rights, APN offered

Baycliffe the opportunity to sub-underwrite the proposed rights issue up to an
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amount equal to the rights that INM would not be taking up. Baycliffe agreed to do

SO.

On 19 February 2014, APN announced a fully underwritten A$132 million non-
renounceable rights issue, the proceeds of which would be used to acquire full
ownership of ARN and TRN from Clear Channel. APN’s announcement explained
that:

o  APN had received support from its key shareholders including INM, Allan
Gray and Baycliffe, together representing 50.4% of the company’s issued

share capital;

o  INM was not participating in the rights issue;

o  Allan Gray and Baycliffe had agreed to take up their respective

entitlements; and

o  Baycliffe had agreed to sub-underwrite part of the offer equal to INM’s

entitlement.

As aresult of its decision not to participate, INM’s holding in APN reduced to 18.61%.
Having sub-underwritten the offer, Baycliffe’s holding in APN increased to 12.23%.

INM’s announcement explained:

‘Having recently concluded a substantial restructuring and strengthening of its
balance sheet, including a significant equity issue, INM's priority objective at
this time is to retain the operational flexibility to reposition its operations for

an improvement in Ireland’s evolving media market.

Accordingly, and given APN’s capital raise timetable and the fact that INM's
participation would require a further significant capital raise from its
shareholders, INM will not be participating in APN’s proposed equity issue.
This will result in INM's stake being reduced to c.18.61%’
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INM's approach to its holding in APN

During 2014, the retention of INM’s holding in APN became increasingly difficult to
justify to stakeholders. APN was not paying dividends and INM was no longer
pursuing an international printing and publishing strategy. INM’s holding no longer
gave it de facto control or significant influence over APN’s strategy; and there were
no synergies between the two businesses. The Board of INM also recognised that, if
the price was right, the sale of INM’s holding in APN, could leave INM free of debt

and able to pursue a new ‘Island of Ireland’ strategy.

Against this background, at INM’s Board meetings through 2014, Mr Crowley (until
he resigned in May 2014) and Mr Connolly reported on APN’s performance and the
Board discussed its strategy regarding its holding in APN. At each stage the Board

concluded that it should monitor developments and keep the position under review.

APN’s share price increased progressively through 2014 in response to the
realignment of APN’s business and the INM Board recognised that the right course
might be for INM to sell its holding. However, as Mr Crowley and Mr Connolly were
also directors of APN, INM was not in a position to sell its shares except in a ‘close’
period when the market had the same information as the company would have —

traditionally in the period after the announcement of a company’s results.

In early 2015, Mr Buckley discussed with Mr O’Brien a possible sale of both INM’s
and Baycliffe’s holdings in APN, the rationale being that the coordinated sale of both
holdings was likely to secure a better price than the sale of each holding individually.
Mr O’Brien agreed in principle to work with INM in this way.

Mr O’Brien’s approach to his holding in APN

Shortly after becoming investment adviser to Mr O’Brien in May 2014, Mr
Shorthouse advised Mr O’Brien that Baycliffe’s holding in APN did not make
financial or strategic sense and that, when the market was right, he should liquidate
his holding in APN. He said that it would be preferable if Baycliffe’s holding and
INM'’s holding could be sold at the same time because, if that did not happen and the
non-selling party did not have a convincing explanation for being a long-term holder,

the share price achievable would be adversely affected.
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By June 2014, APN’s share price had risen to around A$0.80c per share — having been
A$0.47c per share at the time of the rights issue in February 2014.

Island Capital began considering Mr O’Brien’s options in respect of his holding in
APN. Those options ranged from selling small stakes over time to selling the entire
holding in conjunction with INM. The merits of alternative options related, to a
significant extent, to APN’s share price and, as that strengthened, so the merits of

selling the entire holding increased.

2015 — INM'’s preparations for the sale of its shares in APN

At the beginning of January 2015, Mr Buckley and Mr Pitt discussed the possibility
of a sale of INM’s holding in APN. Following that discussion Mr Pitt sought advice
from Davy. A meeting took place on 14 January attended by Mr Pitt and Mr Buckley.
Mr Buckley subsequently updated Mr Connolly on the matters discussed.

Davy prepared a Discussion Document that addressed the principle considerations
that would affect any such sale — namely, that it would be a Class I transaction
requiring shareholder approval and there would be constraints on the timing of any
sale (given that Mr Crowley and Mr Connolly were directors of APN). Davy set out
three ways in which INM might sell its holding in APN:

o  Sale to the market through an on-market accelerated book-

build/underwritten deal;

o  Sale of the entire holding to a third party (with that third party becoming
a strategic shareholder or as a precursor to or part of that third party

making an offer for all the shares not owned); or

o  The issue of a bond by INM exchangeable into APN shares.

Mr Pitt and Mr Preston had very limited experience of a transaction of the nature
then being contemplated. Mr Connolly had 25 years’ experience of dealing in large-
scale, complex cross-border capital markets and M&A transactions and had been an
external senior adviser to the global investment bank, Credit Suisse. ~Mr Connolly

was also fully aware of the background to INM’s interest in APN.
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Mr Pitt, therefore, decided to seek advice from Mr Connolly. On 20 January 2015,
he sent an email to Mr Connolly drawing Mr Connolly’s attention to a strategy paper
in the January INM Board papers which referred to the possibility of selling INM’s
shares in APN. Mr Pitt asked Mr Connolly for his advice on the possible options and

on how to manage the relationships and arrangements with INM’s banks.

At the INM Board meeting on 22 January 2015, Mr Preston updated the Board on
APN’s results to 31 December 2014. The minutes of that meeting record APN’s
financial performance and that the Board agreed to continue to monitor INM’s

position in APN.

On 27 January 2015, Mr Preston sent an email to Mr Connolly setting out the three
options identified by Davy and the reactions that he and Mr Pitt had to those options.

He concluded:

T am conscious you have significantly more experience of these transactions
and would appreciate your thoughts/recommendations. Once we have received
your thoughts/recommendations we would be keen to discuss with Leslie - with

your support.’

Mr Connolly replied the following day setting out his reactions to the proposals that
had been put forward. He expressed concern at any proposal to sell part only of INM’s
holding because he thought that would adversely affect the value of the remaining
shares held by INM. Mr Connolly also asked about the level of support from INM
bankers for INM’s future plans.

Between 27 January and 19 February 2015, Mr Preston explored, amongst other
options, the implications of selling part of the holding in APN, a course that would
avoid the need for an EGM. However, that was unattractive to INM’s banks because,
as a partial sale would not raise sufficient funds to repay the outstanding debt, there
would need to be a pro rata repayment and a partial release of the bank’s security over

the shares.

Mr Connolly, who was in Australia for APN’s board meeting on 11 February 2015,
had preliminary discussions with Credit Suisse on 10 and 12 February 2015 and UBS
on 11 February 2015 about the possibility of INM selling its shares in APN. Although
he wasn’t explicitly delegated by the INM Board to investigate the position, there was
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an understanding that Mr Connolly would take steps to gauge the market appetite for
a potential sale by INM of its holding in APN.

On 12 February 2015, APN announced its annual results for the year to 31 December
2014. APN'’s share price rose above A$0.90c per share on the back of those results

and the associated road shows to actual and potential investors.

On 23 February 2015, Mr Connolly met Mr Pitt and Mr Preston at his office in
Dublin. By this stage, it was envisaged that INM would sell its entire holding in two
tranches — the first being of a size that did not require shareholder approval; the
second requiring an EGM for which INM would have secured irrevocable
undertakings to vote in favour of the resolution to approve the sale of the shares from
shareholders holding over 50% of its issued shares, so removing any uncertainty as to

the outcome of that EGM.

On 26 February 2015, Mr Pitt and Mr Preston updated Mr Buckley on the proposed
sale of INM’s entire holding in APN.

On 27 February 2015, Ms Mulhern sent Mr Preston a list of the preliminary issues
that might arise if the transaction proceeded. The issues to be addressed included the
appointment of bank(s) in Australia to handle the transaction, the basis of such
appointment and the fee to be charged. Subsequently, she provided a summary

timeline for the principal workstreams on an accelerated basis.

Following a call with APN management on 3 March 2015, Island Capital updated its
analysis of Mr O’Brien’s holding in APN. Mr Hayes and Mr Shorthouse concluded
that they should advise Mr O’Brien to sell Baycliffe’s holding in APN.

In the course of analysing Baycliffe’s options, Island Capital had considered INM’s
position and had concluded that it would make strategic sense for INM to sell its

holding in APN and take advantage of APN’s strong share price.

On 3 March 2015, in the course of an email exchange between Mr Connolly and Mr
Preston, Mr Connolly urged Mr Preston not to approach any banks in Sydney until
it was necessary to do so because he was concerned that news of a possible sale of a
substantial holding of APN shares might reach the market and that that would have

a significant negative impact on the APN share price.
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On 4 March 2015, Mr Preston told Ms Mulhern that Mr Pitt and Mr Connolly were:

keen to progress with a sale of all of the APN shares [possibly with the DOB
shareholding as well]. The proposal would be to place the shares on the market
in Australia on the morning of the 18th March [Australia time/. Key drivers of
this would be the current price and Paul Connolly will be in Australia that week
ahead of an APN Board meeting the following week. We would plan to put out

an announcement at circa 20.00 on Tuesday 17th March.’

On the same day, following a call with Mr Pitt and Mr Connolly, Mr Preston prepared
a schedule setting out the next steps to be taken. That included an action item —
‘Contact Leslie Buckley/Dominic Shorthouse/Dermot Hayes to confirm support for

the transaction’.

Mr Pitt and Mr Preston also discussed whether Mr McAuliffe, Group Operations
Finance Manager, should accompany Mr Connolly to Australia with a Power of

Attorney that authorised him to execute documents on behalf of INM.

On 5 March 2015, Mr Preston met with Mr Buckley to review progress on the
proposed sale of INM’s shareholding.

On the same day, Mr Shorthouse and Mr Hayes discussed the position with Mr
O’Brien, who agreed that Island Capital should investigate whether a sale of
Baycliffe’s holding in APN could be achieved at a good price. Following that
discussion, Mr Hayes contacted Mr Connolly to discuss how a transaction could be

structured.

On 6 March 2015, Mr Connolly and Mr Hayes met and discussed the feasibility of a
block trade of INM’s and Baycliffe’s holdings in APN. Mr Connolly explained INM’s
intention to sell its shares in APN in two tranches and that INM would need an
irrevocable undertaking from Mr O’Brien to vote his holding in INM in favour of the
sale of INM’s holding in APN. He understood Mr O’Brien’s position to be that he
was not willing to make a decision to sell his shareholding until he was comfortable
with the price — in other words, that would be a decision at the very end of the

process.
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On the same day, a conference call took place between Mr Preston, Davy, McCann
FitzGerald and KPMG to discuss the proposed sale of INM’s holding in APN. During

that call the transaction was designated ‘Project Azur’.

In the week beginning 9 March 2015, Mr Hayes had frequent conversations with Mr
Connolly. He also spoke to Credit Suisse. Mr O’Brien, who had done a considerable
amount of business with Credit Suisse over many years, spoke to David Wheeler, the
Vice-Chairman, to emphasise the importance of making sure that the transaction was

handled in the most favourable manner possible.

On 9 March 2015, Mr Preston asked Mr Buckley who he should speak to regarding
INM’s preliminary results.

‘As part of our preliminary announcement we would like to offer both Denis
O'Brien and Dermot Desmond the opportunity to go through the results and
answer any queries they have as they are the largest shareholders. We have a
contact for Dermot Desmond - John Bateson, see below. Would you have a

contact we could speak with for Denis O Brien?’

Mr Buckley advised Mr Pitt and Mr Preston that the most appropriate person for
them to meet in relation to Mr O’Brien would be Mr Hayes of Island Capital.

On 11 March 2015, Mr Connolly, Ms Mulhern, Mr Byers, Ms Laura Gallagher and
Mr Preston met to review the steps that would be needed to progress the two tranche
disposal of INM’s shareholding in APN.

On 12 March 2015, Mr Hayes first spoke with John Knox of Credit Suisse (the brokers
appointed for both INM and Baycliffe in Australia). The purpose of that call was to
confirm that the transaction would involve a block sale and to discuss with Mr Knox

market execution, timing and the support needed from APN.

On 12 March 2015, the INM Board approved the sale of INM’s shareholding in APN
through a placing with Credit Suisse undertaken in two tranches, the second being
subject to shareholder approval. The Board noted that the sale would be subject to
the consent of INM’s lenders. Although Mr Connolly thought it probable that the
Board enquired as to the level of Mr O’Brien’s interest in the suggested block trade,
the other directors did not recall any discussion of Mr O’Brien’s interest in APN at

that meeting.
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The Board also approved the establishment of a committee, which became known as
the Azur Committee, to deal with all outstanding issues including any formal
approvals in relation to the proposed sale. The members of the Azur Committee were
Mr Pitt, Mr Buckley and Mr Kennedy.

Although, the Board resolved that:

any director or the secretary be and is hereby empowered and authorised to do
all such acts or things on behalf of the Company as he may in his absolute

discretion consider necessary or desirable to give effect to the Sale.’

it did not discuss the appointment of, or the authority to appoint, professional
advisers. Nor was there any discussion about Mr Connolly’s authority to represent
INM in the discussions that were to take place in Australia. The INM Board had
relied on Mr Connolly’s corporate finance and banking expertise, including his
knowledge of the Australian market, over a long period. It was therefore logical that
Mr Connolly would represent INM in relation to any corporate finance and banking
matters that would need to be addressed in Australia. However, INM was also
conscious that care would be required to avoid Mr Connolly becoming compromised

by virtue of his position as a director of APN.

Following the Board meeting, Mr Preston began approaching INM’s lenders to obtain
their agreement to the proposed sale of the shares in APN and to the release of their

security over those shares.

On 13 March 2015, Credit Suisse sent a presentation to INM setting out the
considerations involved in a block trade sale of both holdings. In that note, they
indicated a recommended offer structure that included Assuming management
support: a bought price at — [6-8]% discount, depending on outcome of soundings.’
Mr Pitt reverted to Credit Suisse asking for better terms.

Both Mr Connolly and Mr Hayes flew to Australia on 14 March 2015. Mr McAuliffe
joined Mr Connolly in Sydney on 17 March 2015 to provide support and execute

documents on behalf of INM pursuant to a power of attorney.
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The sale of the INM and Baycliffe holdings in APN

Between 16 March and 18 March 2015, Mr Connolly and Mr Hayes attended
numerous meetings in Australia to negotiate the sales of the respective holdings in
APN of INM and Baycliffe to Credit Suisse.

Transactions that involve the sale of a substantial shareholding in a publicly quoted
company through the market give rise to competing interests. The broker wants time
to market the stake being sold to prospective investors and would like the company’s
help to do so. The sellers want the transaction completed as confidentially and
quickly as possible so that the share price is not adversely affected. And the company
would like to ensure that the shares are sold to those who will be supportive of the

company and its strategy.

Mr Hayes and Mr Connolly worked together to manage these conflicting interests
whilst coordinating all aspects of the transaction. Mr Connolly told us that that

involved:

o  Numerous meetings and conference calls with Credit Suisse Head of
Investment Banking to get market read, discuss strategy, and any other

considerations;

o  Managing communications around the ongoing selling at that time into

the market by Allan Gray, APN's largest institutional shareholder;

o  Dealing with INM’s requirements particularly around the EGM
requirements for Class 1 transactions and assisting with documents in

Australia;

o  Agreeing and instructing Credit Suisse with “wall crossing” prospective
investors to minimise the effect on the share price and the potential risk

of leaks and a consequent trading halt in APN shares;

o  Approaching News Corp and instructing Credit Suisse;

o  Negotiating and structuring terms of the underwriting through Credit

Suisse;

o  Seeking to tighten the pricing discount;
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o  Instructing Credit Suisse on price discussions with News Corp at A$0.88¢c

which set a floor for the block trade with institutional investors; and

o  Negotiating a 6.4% discount off the closing share price of A$0.94c.

Mr Connolly also told us that the discount off the closing share price of 0.94c was
‘much lower than anticipated — this aspect alone was worth over €10m in additional
proceeds to INM'.

On Monday, 16 March 2015, Mr Hayes reported to Mr O’Brien and Mr Shorthouse
by email on a positive meeting he had that morning with Credit Suisse in the

following terms.

‘Had a good meeting with CS this morning. They are very keen to do a deal.
Emphasised our focus is very much the net price to Denis. I suggested they
lower their base fee and look at an incentive structure. Given the potential size
of the deal, CS want to talk to some key accounts on Wed to pre-market/sell.
In principle, we should be ok with this, but needs to be managed tightly and
APN CEO/CFO onside. It is possible to do the market read without mgt so

decision on this needs to be taken on Wednesday.

All seems to be going according to plan with INM, although they have a lot to
do in next 48 hours. They need to bring at least 2 institutions (Polar plus one)
over the wall on Tuesday after close of business to 50.01% irrevocables squared

away.

Wed will be the key day and if all goes according to plan, trading would be
suspended on Thursday to execute. We'd expect to agree pricing of a ‘bought
deal’ on Wed pm/Thurs morning (latest) Australia time.’

On the same day, Mr O’Brien received a proposal from Citibank relating to APN
which included an approach from a strategic investor (the Murdoch family)
interested in acquiring up to 10% of the shares. This approach was used by Mr Hayes
and Mr Connolly to leverage the price discussions with Credit Suisse. The placement
of shares to the Murdoch family formed an important part of the final transaction and
set a floor on the placing price. Importantly, it also helped resolve the challenge of
dealing with a two-tranche delayed closing due to the requirement for INM to hold

an EGM. A delayed closing was viewed as an execution issue and potentially an
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impediment to being able to sell the full block in one transaction or maximising price
(if an institutional buyer had to take the market risk but could not sell the shares until
INM received approval). The ability to allocate shares to the Murdoch family in the
second tranche (which was subject to timing delay until approval at INM’s EGM) was
a key part of the transaction and avoided the challenge of placing those shares with
institutional buyers who would have been unable to trade them for an extended

period of time.

90. On 17 March 2015, Mr Connolly and Mr Hayes approached the APN CEO, Mike
Miller, and CFO, Jeff Howard, to advise them of the impending sale of the INM and
Baycliffe holdings and arranged for them to speak to prospective purchasers on the

following day so that the underwritten transaction could be announced on 19 March
2015.

91. Between 16 and 18 March 2015, the Block Trade Agreement was finalised. Mr
Connolly was advised by McCann FitzGerald and Johnson Winter & Slattery. Mr
Hayes was advised by Gilbert & Tobin.

92. At the same time as the negotiations in Australia were taking place,

o  Mr Pitt and Mr Preston secured:

. The banks’ consents to the sale of the APN shareholding; and

J Irrevocable undertakings from holders of in excess of 50% of INM’s

shares to vote in favour of the disposal of the shares at a forthcoming
EGM.

Those consents and undertakings were obtained by 18 March 2015.

o  Davy’s efforts were focussed on advising on the listing requirements that

INM would have to comply with. These included:
. Preparing a draft announcement of the transaction, and
J Developing a Class I circular to shareholders (including the

associated working capital statement and pro forma balance sheet)

and managing the associated time-tabling risks.
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93. At 18.30 on 18 March 2015, the Azur Committee met to approve the documents to

give effect to the sale of the shares in APN. Mr Kennedy, who was out of the country,

joined by phone. The documents to be approved included:

o

©)

o

o

The draft Block Trade Agreement;

Shareholders’ Irrevocable Undertakings to support the EGM resolution;

Draft announcements; and

Form of consent from the Group’s lenders.

The Committee did not have available to it, and was not asked to consider, the

estimated costs and expenses of the transaction.

94. On 19 March 2015,

o

Trading in APN’s shares was halted until 23 March 2015 at APN’s request
pending the sale of the entire holdings of INM and Baycliffe.

INM and Baycliffe entered into a block trade agreement with Credit Suisse
under which Credit Suisse acquired both shareholdings at a price per share
of A$0.88c. This price represented a 6.4% discount to the closing price of
A$0.94 per share on the Australian Stock Exchange on the preceding day,
18 March 2015. At the prevailing A$/€ exchange rate, the sale of INM’s
holding of 191,541,073 APN shares realised approximately €121.3 million.

The first tranche of shares in APN (representing 8.4% of the issued share
capital of APN and 45.3% of INM’s holding in APN) were sold by Credit
Suisse to institutional shareholders. The remaining shares (10.2% of the
issued share capital of APN and 54.7% of INM’s holding in APN) were
placed with News Corp conditional on the sale of those shares being
approved at an INM EGM. This took News Corp’s holding in APN to
14.99%.

INM issued a Press Release on the same day announcing the sale of its
holding in APN. That Release stated that the sale was estimated to produce

€115 million net of expenses.
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101.

The sale of the first tranche of APN shares in APN (86,682,073 shares) was completed
on 24 March 2015 realising A$76.3m.

At 10.00 on 30 March 2015, the Azur Committee (other than Mr Buckley), together
with external advisors from Davy, KPMG, and McCann FitzGerald, met to consider
and approve documents relating to the sale of the second tranche of the APN shares
and to convene the EGM on 23 April 2015.

On 1 April 2015, the Azur Committee met to approve the Circular to shareholders

and related documents.

On 2 April 2015, INM convened an EGM to secure shareholder approval for the sale
of the second tranche of APN shares and issued a circular explaining the rationale for
the transaction. The EGM took place on 23 April 2015 and the sale of the second
tranche of the shares in APN (104,859,000 shares) was completed on 27 May 2015
realising A$92.3m.

The outcome was regarded as very favourable to INM as it enabled it to repay the
entirety of its outstanding debt to be released from the burdensome covenants it had
been obliged to give to its bankers and left it with €59.7 million to invest and/or make

strategic acquisitions.

The success of the transaction was attributable to the manner in which it was
executed — very quickly and without any breaches of confidentiality — and because it
involved the holdings of both INM and Baycliffe — which removed the long-standing
uncertainty arising from the fact that a substantial proportion of APN’s shares were
held by INM, a company with known financial difficulties, and meant that APN was

returning to full Australian ownership.

The background to and the events relating to the proposed payment to Island Capital

Having spoken to Mr Connolly on 6 March 2015, Mr Hayes briefed Mr O’Brien and
Mr Shorthouse on the implications of working with INM to achieve a sale of both

holdings. They discussed the risks involved, namely that:

o  There would be two separate parties selling their holdings and their

interests could diverge; and
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o  INM’s particular circumstances could undermine market certainty (for

example, if the market became concerned that INM’s shareholders might

not pass the resolution approving the sale of the shares).

102. Shortly afterwards, prior to 10 March 2015, Mr O’Brien and Mr Buckley met and
discussed the proposed sales of INM and Baycliffe’s shareholdings in APN. To

minimise the risks involved, to ensure the best available price was achieved, and

because the INM management was inexperienced in such transactions, Mr O’Brien

wanted Mr Hayes to be engaged by INM to work on the transaction with Mr

Connolly, and to charge a fee for doing so.

103. Mr O’Brien told us that he discussed this with Mr Buckley directly:

‘Mr O’Brien:

Mr Gillane:

Mr O’Brien:

Mr Gillane:

Mr O’Brien:

Mr Gillane:

Mr O’Brien:

Well, I think I might have said, “Look I'm not going to trust
INM to sell my shares” because they didnt have the
experience to do it. So I said, ‘T’ll get Dermot to sell my shares
and, if you want, if you want, I'll get him to handle the
transaction on behalf of INM.” That was welcomed.

So there was an explicit reference by you to Mr Buckley that
Mr Hayes could execute the transaction on behalf of INM?

Yeah

To which Mr Buckley agreed?

Yeah, and somebody had to do it for INM. So they could have
hired somebody else to do it, okay, or they could have got
Dermot Hayes to do it and, ultimately, Dermot did it for them,

basically.

And was there any discussion of Mr Connolly's role in that

context?
Mr Connolly would have been a big supporter of that as well.

Like, Paul would be very good big picture, but, technically,
getting all the documentation, getting everything times with
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stock exchange rules, executing the scale of the transaction,

there would be nobody better than Dermot Hayes.’

104. Mr O’Brien also told us:

So I would have said to Dermot Hayes, you know, “Make sure we're engaged

and make sure there’s a fee.”

105. Mr Hayes told us that:

‘Mr Hayes:

Mr Gillane:

Mr Hayes:

Mr Gillane:

Mr Hayes:

Mr Gillane:

Mr Hayes:

b

It was a large transaction. It was an important transaction and
I think he wanted someone involved in the discussions that
had experience of those type of transactions and dealing with
investment banks and capital market guys. So absolutely
looking after his interest but also to effectively manage the

transaction.

Yeah and I infer all of that but effectively manage the
transaction to optimise the position from his perspective, 1

take it?

Well, I suppose that's where 1 sit, right.

Your duty was to him?

But then the challenge is we lock ourselves in with an INM
transaction. We are not going to - we wanted to make sure we

were driving the car as opposed to the passenger.

That's a good way of putting it.

That was protecting his interest but also making sure it got
done the right way and of course we are biased here, right you
know or he is biased in the sense he thinks his people are good
and he wants them involved right. But - but at the same time
it was too big a transaction for us to find out at a late stage we
didn't have the right people on it or the people with the right

experience, so.’
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106. Mr Buckley told us that he and Mr O’Brien had discussed the benefits of having Mr

Hayes actively involved in the negotiations in Australia.

‘Mr Buckley:

He also told us:

‘Mr Gillane:

Mr Buckley:

There were discussions between myself and Mr Hayes about
block sale, it was discussed between me and Mr Connolly
about block sale. It was discussed between me and Mr O’Brien
about block sale. Did all three of us ever sit around the table
and say okay we're doing this and we’re formally saying to

Island Capital okay we want you to go down there.

I recall Mr O’Brien and myself and Paul Connolly having a
discussion that Island Capital needed to be down there because
Mr Pitt or Mr Preston and there is no fault of theirs, but they
had none of that experience. They just didn’t have the
experience. They weren't going to be able to manage Credit
Suisse or whoever it is to do this deal in the most cost effective

way as fast as possible at the highest price.’

Can you tell us or give us an understanding was Mr Connolly
going out there on behalf of INM?

I think the best way to answer this because you know Mr
Connolly and Mr Hayes were going out there to sell the block
share in the most cost effective way possible. At the highest
price as fast as possible. They were going out to sell the block
share. Can I just turn that around another way. If Mr O'Brien
wasn't selling his shareholding but Mr O'Brien and myself
would have wanted Mr Hayes to be out there as well because
he has a huge amount of expertise. He'd know exactly what

needs to be done, how to do it. He's as tough as nails.’

107. Island Capital had, on previous occasions, provided advice to companies connected

with Mr O’Brien and its involvement and fees received had been disclosed in

accordance with the listing requirements relating to transactions involving related

parties. Mr O’Brien, Mr Buckley and Mr Hayes were, therefore, aware that the
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involvement of Island Capital on behalf of INM would be disclosable to shareholders

if the transaction proceeded.

Mr Buckley did not inform Mr Pitt, Mr Preston, Mr Connolly or any other director
of INM that he had agreed with Mr O’Brien that Mr Hayes/Island Capital should be
engaged to advise on INM’s sale of its shareholding in APN. Mr Buckley told us that

he did not inform Mr Connolly as he assumed that Mr O’Brien would have done so.

Mr O’Brien left the finalisation of the arrangements with Mr Hayes and did not
discuss the engagement of Island Capital further with either Mr Buckley or Mr
Connolly.

Mr Hayes prepared an engagement letter which he sent in draft to William Fry on 11
March 2015 for review and advice because he was conscious that he could potentially

be acting for both parties, one of which (INM) was a plc.

Having received William Fry’s advice, Mr Hayes sent the following email to Mr
Buckley on 13 March 2015 (at 17.40) to which was attached the draft engagement

letter.
‘Dear Leslie,

Please find attached Island Capital's engagement letter regarding APN. We have

proposed a success fee of 0.90% of the transactions proceeds.
Happy to discuss if required.

Regards,

Dermot.”

The draft engagement letter, which was addressed to Mr Pitt and dated 10 March
2015, set out the services that Island Capital would provide, who would be involved
and the fees payable in the following terms:

‘1. Services

Island Capital will assist INM to maximise the value of its APN shares and advise

INM with the evaluation, negotiation and execution of the Transaction. These
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services may be provided on a non-exclusive basis and will include the

following:

Project manage the transaction

Due diligence

Evaluation and appointment of placing agents or brokers

Corporate finance advice regarding timing, structure and execution risk
to optimise the transaction proceeds to INM

Any other services or advice in relation to the evaluation or sales of shares'

Island Capital shall be permitted to provide advice and similar services on a
non-exclusive basis to other shareholders of APN if requested to do so (subject

to confidentiality provisions below).’
2. Term

Island Capital commenced its work on 1 March 2015 and will complete its work
by 30 June 2015 or such later date agreed between the parties in writing'

3. Team

Island Capital’s team will include Dermot Hayes, Patrick Claffey, Liam
McGrath and James Lochrin.

4. Fees and expenses

We propose a success related fee (‘Success Fee') of 0.90% of the transaction
proceeds plus disbursements and VAT (if applicable), payable in conjunction
with the completion of the sale of some or all of INM's shares in APN.’

113. Mr Hayes explained that, because he did not know exactly what would be involved
or how long the transaction would take to complete, the letter was drafted to cater

for every eventuality:

‘Yeah so again like I wrote this, you know, it just so happened we got this done
from cradle to the grave if you like in two weeks. Normally these things tend to
be in my experience unfortunately in INM everything took 9 or 12 months
rather than compressed into a really short period of time. So I drafted that not
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knowing exactly what we are going to be doing, not knowing exactly how long
we are going to be working on something. I knew the general, you know,
construct of what we were going to be doing which was you know looking at
the - at the block sale and trying to effectively maximise the price of that.
And that was, you know, that is absolutely what I knew, you know, everything
in between I guess I am just trying to improvise in the Engagement Letter as to

what else I needed to cover.’

Mr Hayes further explained that the dates reflected when Island Capital started

working on a possible transaction — irrespective of which holding was involved.

Mr Hayes told us that he would have discussed charging a fee with Mr O’Brien, and
that he believes he would have spoken to Mr Buckley about the proposed fee, but

does not recall doing so:

“..I am certain I would have spoken to Leslie, I didn't surprise Leslie sending
an Engagement letter, there is just no way I would do that. .... Iam not going
to just pop this on Leslie the Friday before I head off to Australia, that wouldn't

be the way I operate or it wouldn't work with him.’

Mr Buckley told us that he did not discuss either the draft engagement letter or the

proposed fee with Mr Hayes in advance of receiving Mr Hayes’ email.
Because March 14/15 was a bank holiday weekend and Mr Buckley was in Cork on
13 March 2015, Mr Buckley believes that he first sasw Mr Hayes’ email on Monday,
16 March 2015.
On 16 March 2015, Mr Buckley sent the following email to Mr Hayes:
Thanks for a copy of the Island Capital Proposed Engagement Letter regarding
APN. I understand that maybe you are in Australia but if you could give me a

call in relation to this I would appreciate it.’

Although a call took place, neither Mr Buckley or Mr Hayes has any recollection of

discussing the engagement letter on that call.
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Mr Buckley told us:

T had a discussion with Mr. Hayes on the Monday. I don't recall having a
discussion in relation to his letter. I don't recall it. I think it was much more
intent on what happening at the coal-face at that stage. At this stage it was
hugely important for INM to get this across the line. Was I getting hung up

about a fee that should be negotiated between the executives? I wasn't.’
And Mr Hayes told us:

1 don't recall, to come to your question, having a specific conversation with
Leslie around the Engagement Letter on the Monday. I am sure I returned his
call, I spoke to Leslie when I was down in Australia. My general recollection of
that was more around just an update as to how things were going and where we

were and was everything on track.’
118. On the same day, Mr Buckley and Mr Pitt exchanged the following texts:

Mr Pitt: Leslie I spoke with Paul Connolly. Things are moving along
there in Australia. He is actually with Dermot Hayes.....

Mr Buckley: Thanks Robert and I have spoken with Dermot in Sydney who

1s working on the process. Leslie’

119. Mr Buckley did not mention to Mr Pitt that he had received the draft engagement
letter from Mr Hayes. Mr Buckley told us:

71 think it had just gone out of my mind and it was not until I got back up from
Cork on Wednesday, the 18th, that, oh, the copy of the email was on my desk

and I forwarded it on.’

120. On 18 March 2015 (17.35), Mr Buckley sent an email to Mr Kennedy and Mr Pitt, to

which was attached the draft engagement letter, saying:

"Please see email from Dermot Hayes which is self-explanatory.

I meant to forward this to you on Monday but it slipped through.’

183



121. Mr Pitt told us that, until he received Mr Buckley’s email, he was completely unaware

of any suggestion that Island Capital or Mr Hayes would have an involvement on

behalf of INM:

‘Mr Gillane:

Mr Pitt:

Mr Gillane:

Mr Pitt:

Mr Gillane:

Mr Pitt:

Mr Gillane:

Mr Pitt:

Do I infer from what you said the fact it is forwarded to you
by the Chairman was of significance?
Yes.

Upon receipt of the letter do I infer from what you have said

when you read it you had no idea what this was referring to?

I had no idea because if I look at the services here, the project
manager transaction, I have said I had never met or heard, 1

didn't even know who these people were.

This is what I wanted to break down. Firstly you told us you
had no knowledge of Island Capital?

I did not know that Island Capital were a, I didn't know the

name, I didn't know they existed.

Do I infer from that you didn 't know who the beneficial owner

of Island Capital was?

No, not at this stage. It would have occurred to me, I probably
asked somebody in the office.’

122. In his evidence to the Independent Reviewers, Mr Pitt had explained that:

The email was something he was forwarding from a representative Island

Capital, who I understand to be a private equity or a VC kind of arm of Mr Denis

O’Brien, who is also a shareholder in the business. The attached contract was

that we would pay 0.9% of the transaction value on the disposal of APN and we

were quite surprised at that. It was very, very late in the day. We were

transacting that night. We didn'’t understand what it was for.’
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[The services set out in the engagement letter] were all services which were
provided to us by other people. We never had a meeting with any of these
people from Island Capital whatsoever.’

Mr Preston told us that he didn’t recall Mr Pitt expressing any surprise at the proposed
engagement of Island Capital.

123. Following the meeting of the Azur Committee which took place at 18.30 on 18 March
2015, Mr Pitt telephoned Mr Kennedy and expressed concern at receiving this draft

engagement letter at this late stage in the transaction.

124. Mr Kennedy told us:

[Mr Pitt] was unhappy. He didn’t agree with it, didn’t want to pay it and was
unhappy about it. He asked me about whether or not, because of the related
party aspect of it would it be disclosed. I said that in my view there was no
question it would have to be disclosed. Whatever was paid would have to be
disclosed. There was the whole issue about what would have to be paid and
agreement and approval and so on. He said he was going to go and talk to Davy
about that which he did do and Davy confirmed the same situation, yes, it
would have to be disclosed. There was no three way conversation that I was

involved in between Leslie, Robert and myself.’

Mr Kennedy also told us:

Mr Gillane: Did Mr Pitt say that Island Capital hadn’t done anything in

terms of the transaction’?

Mr Kennedy:  No, he didn’t at that time.

Mr Gillane: Did you ask whether they had or...?7

Mr Kennedy:  No. He seemed surprised at it. But my knowledge of what had
happened in Australia at that stage was very limited.’

185



125.

126.

127.

(v)

128.

129.

When cross-examined, Mr Kennedy said:

There's what's happening in Australia and there's what's happening in Ireland.
I'm saying that what was happening in Australia, I was not in a position to say
exactly what happened, and when, and who did what. That, I was not in a

position to do.’

‘A lot of what happened [down] there was different so and again I didn’t know
what had taken place down there, who had done what.’

Mr Kennedy did not believe there was any discussion about the commercial basis for
the fee and he would not have had the information to give a view on any commercial

basis for the fee.

Mr Pitt told Mr Kennedy that he would discuss the implications of such an
engagement and whether it would have to be disclosed with Davy and McCann
FitzGerald. Neither Mr Pitt nor Mr Preston spoke to Mr Connolly or Mr Hayes to
establish whether Island Capital had acted for INM or provided services to justify
payment of a fee by INM. In the event, no corporate finance fee was ever paid by

INM to any party in respect of the transaction.

The proposed payments to Peter Cosgrove, Ted Harris and Paul Connolly

On 18 March 2015, following a discussion with Mr O’Brien, Mr Buckley asked Mr
Preston to make a provision of €4 million for fees to be paid to three individuals —
Peter Cosgrove and Ted Harris (Chairman and Deputy Chairman of APN
respectively); Paul Connolly — and to Island Capital. When doing so, Mr Buckley
did not explain how the figure of €4m was calculated. He told us that the quantum
of the payments to Mr Cosgrove, Mr Harris and Mr Connolly had not been discussed
with Mr O’Brien. In asking Mr Preston to make this provision, Mr Buckley said that
his objective was to ensure that the net proceeds were correct and avoid an

announcement that underestimated of the costs of the sale of the shares in APN.

Following his conversation with Mr Buckley, Mr Preston included a €4 million
provision for additional fees on the spreadsheet he was using to monitor expenses to
enable him to calculate the net proceeds of sale. Mr Preston’s spreadsheet was not

provided to the Azur Committee or to the INM Board.

186



130. Mr Buckley told us that Mr Cosgrove and Mr Harris had been very supportive during
INM’s involvement with APN:

‘Mr Harris had been involved with INM and a supporter of INM for over 30
years and he had been of significant help back in February ’13, when the

aggressive rights issue was opposed. And he was very helpful. And I think we

should all remember if that went through at that stage I think INM's value

would have been far less for everybody. As was Peter Cosgrove. So Peter

Cosgrove and Mr Harris, we both spoke about them.’

Mr Buckley told us that the fee to be paid to Mr Cosgrove also recognised the

contribution he thought that Mr Cosgrove had made in the course of the sale of INM’s

shareholding.

131. Mr O’Brien told us:

‘Mr O’Brien:

1 said to I think [Leslie] at the time, I said “Paul should get a
fee.” Isaid “We should do ex gratia payments with both Peter
Cosgrove and Ted Harris” and I reminded him that, you know,
they'd worked for INM for 28 years and when you leave a
country and leave an investment, you exit an investment,
there’s always people that should be properly looked after in a
way like an ex gratia payment to thank them for their years of
service. Ted Harris was retired now off the Board but was
instrumental in saving the day for INM and, you know, giving
great advice over the years both to Tony O’Reilly and to me
separately and they worked bloody hard, and I thought they
should be given a bonus or something or even a gesture and,

in the end, that was killed, basically.’

He also told us that these payments were entirely separate from the proposed

payment to Island Capital and that:

‘Mr O’Brien:

I mean, it would not be abnormal that when you sell an

Investment that you give ex gratia payments to people.
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Mr Gillane: In so far as the ex gratia payments were being considered by
you and agreed by Mr Buckley, it wasn 't for work done on this

transaction. It was for historical ....

Mr O’Brien: No, it was going back to '88. And I would have been happy to
pay my share of those, to be honest with you. You know, I
wasn't trying to foister INM to pay all these, although they
should have paid because I was in it for a year — they were in
it for 28 years. But I would have paid my share of that, a third

of it or whatever.’

He emphasised that the payments were in recognition of Mr Cosgrove and Mr Harris’s

relationship with INM:

Mr Gillane: Were the payments contemplated to - leaving Mr Connolly
aside for a moment - Mr Cosgrove and Mr Harris, the reward
element there, was that in any way linked to the take-up of
the rights back in 20147

Mr O’Brien: Absolutely not

Mr Gillane: So it was more to do with the long-standing loyalty
relationship with INM?
Mr O’Brien: It was more the relationship, you know, and I still have a

relationship with Peter Cosgrove.’

132. Mr Buckley told us that, after he forwarded the Island Capital letter, he spoke to Mr
Kennedy.

1 had a discussion with Mr Kennedy I think on about the 18th or 19th. I recall,
and I think it could have been about that, but I remember having a discussion
about saying look, at the end of a deal there is always people that need to be
rewarded because they have done above and beyond their normal work and
they have been very good to the company, and when you are finished you are
finished. So it wouldn't be unusual to ensure that you make quite [sure] that

you reward people when you are on your way out. And I remember having a
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discussion to that extent with Mr Kennedy and he said yeah, no I understand

that.’

On 19 March 2015, Mr O’Brien and Mr Buckley had the following text exchange:

'Leslie don’t mention Cosi deal to anybody thanks Denis". (08.48)

'Denis mentioned it to Jerome and Robert yesterday so to get their buy in but

was not specific We in INM need to handle it very carefully Leslie'. (08.52)

'Ok let’s talk later thanks'. (08.53)

Mr Buckley told us that ‘Cosi’ was a nickname that was often used when referring to

Mr Cosgrove.

When initially asked to explain this text exchange, both Mr Buckley and Mr O’Brien
were unsure whether the reference to the ‘Cosi deal’ referred to a commercial
transaction that Mr O’Brien was discussing with Mr Cosgrove or to proposed

arrangements for Mr Harris.

Mr Buckley told the ODCE that the Cosi deal:

‘was a reference to very high preliminary, high level and informal discussions
that I was having with Denis O’Brien at that time in relation to the possible
acquisition by Mr O’Brien of a 20% shareholding in an outdoor advertising
business in China. Mr Cosgrove was the Chairman of APN at that time. At this
stage, I was also having discussions with Mr O’Brien in relation to Ted Harris
(aged 88), who was then the long-term Vice Chairman of APN, regarding Mr
Harris’ role in APN after INM and Mr O’Brien sold their shareholdings in APN.
I cannot recall specifically whether the reference to ‘“the Cosi deal” was a
reference to the possible investment in the outdoor advertising business or the

arrangements which were to be made regarding Mr Harris.’
Mr O’Brien told us:
Mr O’Brien: I was trying to put this in context because I didn't -- you see,

there's two things here. One is I kind of said to him that we'd
try and get him an ex gratia payment -- or at the time he kept
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on bringing up with me about rolling my investment into
Clear Channel Hong Kong, which was an outdoor business in
China and Clear Channel were distressed in America and they
had to do something with their shareholding and he wanted
me to partially buy it off them and roll the 110 that I had
coming out of APN into that, which I was getting out of China
at the time and I didn't want to go back into China. I did look
at it upside down and every side way, but we didn 't do the deal

in the end.

Mr Gillane: Do I infer from what you re saying you think that the phrase

"Cosi deal" could mean one or other or those?

Mr O’Brien: One or other of those things. (1) is get him an ex gratia, or (2)
1s the -- but I didn't want anybody to know that I was looking
at Hong Kong.’

135. In the event, both confirmed that the reference to the Cosi deal was a reference to

the proposed arrangements for Mr Harris.

o  Mr Buckley explained:

*.. that was the sensitive discussions that we were going to have with
Peter Cosgrove in relation to Mr Harris and his office and his PA and all
that. That’s what that was.’

In the internal review there was two things on my mind, there was a
discussion taking place between Denis O'Brien and myself, which
probably never went anywhere, I wouldn't have even discussed with Mr.
Pitt, and Mr. Cosgrove was chairman of the outdoor business in China -
Clear Channel. And we were looking at maybe purchasing 20%
shareholding of that. Again very peripheral deal. But while I was having
the discussion with the internal inquiry I thought it could be one or other
of those. On reflection, looking at the information, I believe that that
refers to, you know, making quite sure that Mr. Harris was being properly

looked after going forward.’
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o  Having been asked whether there could be any reason to discuss a possible
investment in a company in Hong Kong doing outdoor advertising in
China with INM, Mr O’Brien said:

1t was probably the gratia. It was more likely the gratia.’

136. Mr Buckley also explained that INM needed to handle the proposed arrangements for
Mr Harris ‘very carefully’because:

[ajt that time, Mr Harris was a very elderly gentleman (aged 88) who had
played a key role in APN for over 30 years. We were anxious to ensure that he
continued to have an important role and corresponding office and secretarial
facilities in APN after Mr O’Brien and INM sold their shares. However, clearly
this was a potentially sensitive issue and we wanted to ensure that it was

handled in a manner which reflected that.’

137. Notwithstanding Mr Buckley’s reference to having ‘mentioned the [Cosi deal] to [Mr
Kennedy/in his contemporaneous text exchange with Mr O’Brien, Mr Kennedy told
us that he only became aware of the proposed payments in the context of the

Independent Review, and that:

T note that Mr Buckley has stated in vague terms that he might have had
discussions with me, but he does not provide any specific details of what those
discussions related to. Mr Buckley did not provide any details to me of a “cosi

deal”, and got no “buy in” or approval from me.’
138. Subsequently, Mr Kennedy said:

1 don't know what the Cossie deal is, because there's different versions of it
have been represented in evidence to date. One would indicate it may be
something to do with Mr. Cosgrove. That's a kind of a logical conclusion.
Another one seems to suggest it was something to do with an arrangement with
Mr. Harris. And I don't know. What I will say is I have absolutely no
recollection of Mr. Buckley asking me for approval on it, and he got no buy-in
from me in relation. I'm not going to give buy-in to anybody if I don't

understand what it is they are proposing.’
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When cross-examined, Mr Buckley maintained that he had spoken to Mr Kennedy
and told him:

“.. look at the end of every deal, at the end of every deal, there are people
who have been particularly loyal to an organisation that you would endeavour

to look after.

And I think I said to Mr. Kennedy, "Look, Mr. Kennedy, I'm sure you 've done
deals, similar deals, and you'd understand that", and I think his recollection -
he said "Yes", or words to that effect. Okay. We didn 't get into it any further. I
didn't discuss it in any further detail. I note from Mr. Kennedy's evidence that

he doesn't recall it, and I can understand it.’

The treatment of the proposed payments to Island Capital, Mr Cosgrove, Mr Harris

and Mr Connolly

On 19 March 2015 (01.40), Davy asked for estimates of the expenses incurred so that
the net proceeds of the sale could be calculated for inclusion in the Press
Announcement of the sale of the holding in APN. Mr Preston sent an email (at 02.01)

showing the anticipated expenses, including €4 million for “Additional Fees”.

On receiving that estimate, Ms Mulhern commented in an email to Mr Preston:

'If the commission is 1.75% (AUDS$2.9m) the €4m for additional fees looks a bit

high unless there is a big piece of work you are not mentioning...." (02.10)

She explained that Davy knew, from past experience, the types of fees that would be
involved — commission to Credit Suisse, legal fees in Australia and Dublin, and
compliance regulatory fees in Ireland. Against that background, Ms Mulhern told us
that it wasn’t clear to her who was represented by the additional fees amounting to

€4 million.

Mr Preston replied:

"The €4m relates to payments to people for services as part of the transaction -

it’s a definite numner (sic)’ (02.12)
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143. Subsequently, Mr Preston sent an email to Ms Mulhern:

‘Eugenée we have just revised the fees and the #4m will reduce to #3m therefore
making net proceeds circa €115.5m’ (02.28)

No documents have been provided, nor explanations given to us, setting out the basis
on which the initial provision was calculated or the reasons for the subsequent

reduction in that provision.

144. Accordingly, when INM announced the sale of its shares in APN on 19 March 2015,
it said that /njet proceeds are expected to be approximately €115.0 million' In
calculating this net figure, INM allowed for the following fees.

Credit Suisse €2.268m
Davy, McCann FitzGerald, KPMG €0.70m
Damian Reichel (INM’s lawyers in Australia) €0.15m
Back-end Fees to Lenders €0.30m
Additional Fees €3.00m

145. Mr Pitt told us that, after the press announcement had been issued, he discussed with
Mr Buckley the proposed payments to Island Capital, Mr Cosgrove, Mr Harris and Mr
Connolly. Mr Pitt told the Independent Reviewers that he:

*.. engaged with the Chairman about where this had come from and why this
was happening. I explained to Leslie Buckley that there was no services to
justify the Island Capital fee. I also explained to him that the payment of three
other persons would have to be disclosed to the market in addition to the Island
Capital payment. Leslie Buckle agreed to withdraw the fee for all the parties
concerned, as he accepted they had not acted on INM's behalf.’

When cross-examined, Mr Pitt conceded that he could not be sure about what words
were actually used. He agreed that the message he was trying to give Mr Buckley was
done very gently, that he was being diplomatic and careful and that he was trying not
to annoy Mr Buckley. While he was clear that he was resistant to the proposed
payments, he agreed that he may not have said expressly that “no work was done”
but may have said 7 believe no work was done” or ‘I don'’t have any visibility on

what work was done”. Mr Pitt also agreed that his evidence that Mr Buckley agreed
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to withdraw the fees on that basis “could have been wrong”and that he was mistaken

to say that Mr Buckley agreed to withdraw the fees.

146. Mr Buckley told us:

T have read that Mr. Pitt said I told Leslie Buckley that Island Capital did no
work. I regret that he didn 't say that to me because if he did, I am sure I'd have
said okay, if that's your problem, let's get Mr. Hayes on the line or let's get Mr.
Connolly on the line and we will sort this out. But it was never as black and
white as that. I have absolutely no recollection at all and he never did say it to
me that Island Capital did no work down there because if that was said to me,

at least 1I'd have something to work off. But that was never, ever said to me.’

147. At 16.00 on 23 March 2015, Mr Preston and Mr Doorly met with Ms Mulhern and

148.

discussed the fees to be paid to Mr Cosgrove, Mr Harris and Mr Connolly. In the
course of that meeting, Ms Mulhern considered whether the individuals’
relationships were such that any payments would be regarded as related party

transactions and, therefore, disclosable. Ms Mulhern also told us that:

1 would have probably had a concern around perception, market perception,
and you know degrees of separation and degrees of proximity between the listed

company and Denis O’Brien...’

Following that meeting Mr Preston sent an email to Mr Pitt in which he raised the
possibility that the fees payable to Island Capital, Mr Cosgrove, Mr Ted Harris and
Mr Connolly would be disclosable by INM in its Annual Report. He noted:

Each year in the Annual Statement we need to disclose Related Party
transactions.... I believe this is similar for the Class 1 transaction document.
It is important we note that fees’ agreed as part of the transaction are not yet

finalised.

1 believe Paul Connolly will be perceived to be a related party as would Island
Capital - I am not sure about Paul [sic] Cosgrove and Ted Harris and will
confirm with KPMG tomorrow. It may be prudent if in doubt to disclose.

Eugenée is also going to confirm from an LSE/ISE disclosure perspective.’
(18.04)
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149.

150.

151.

152.

He copied that email to Ms Mulhern, who replied and confirmed that (i) Mr Connolly
would be regarded as a related party under the Listing Rules and that any fee payable
to him would be categorised as a corporate finance fee in connection with the
transaction advice and (ii) Mr Cosgrove and Mr Harris would not be regarded as
related parties, but that any fees paid to them might need to be disclosed in the EGM

Circular under IAS 24. She commented:

"To reiterate, there can be no agreement until this matter is signed off on by the
[Irish Stock Exchange] and the [UK Listing Authority].’ (18.09)

On the same day, Mr Byers provided advice on INM’s disclosure obligations in the
case of payments to related parties (the fact of that advice was disclosed to us, but not
its contents) and drew attention to the possibility that any payments to directors of

APN might be subject to disclosure obligations under Australian law and regulations.

During that afternoon and evening, Mr Pitt and Mr Buckley had the following text

exchange:

‘Leslie, would it be possible to have a quick 5 minute call on something related
to the APN transaction? Thanks, Robert.” (13.43)

Leslie. On the [related party] issue I rang you about, the payments to PaulC and
Island will definitely have to be disclosed. Regarding TH and PeterC, I am still
trying to ascertain but it looks likely. Robert.” (16.46)

Thanks Robert let me come back to you and I would not push it as we may just
have to forget it Leslie.” (18.02)

Sure. [ will make sure we don 't put anything in unless I hear from you. Robert.’
(19.01)

Later that evening, in view of the advice provided by Davy and McCann FitzGerald,
Mr Preston spoke to Mr Pitt and then reported to Mr Byers, Ms Mulhern and Mr
Doorly that:

T caught up with Robert earlier and any proposed fees have not been agreed
and therefore there will be no disclosure requirement. Can we please update
the circular accordingly? Michael D we should distribute the update circular to
the Board tomorrow. The only fees incurred will be the 1.75% for Credit Suisse
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153.

154.

155.

156.

157.

158.

and related legal fees [McCann F/JWS/Davy etc.] The Gross to Net will
therefore be circa €121m to €118m’ (21.53)

Ms Mulhern emailed Mr Preston to say good result, Ryan’ (22.45)

On 24 March 2015, Mr Preston took advice on whether INM was required to revise
the figure for the net proceeds of the sale of the APN shares to reflect the exclusion
of the 'additional fees'. Ms Mulhern advised Mr Preston:

The information in the announcement on 19 March could only ever have been
an estimate based on the circumstances and fact that all costs would not have

been known at that time.’ (10.57)

After discussion with Davy, it was decided that no announcement to revise the figure

for net proceeds was required.

On 27 March 2015, McCann FitzGerald circulated documents relating to the
proposed Extraordinary General Meeting to approve the sale of the second tranche of
APN shares which were due to be considered at a meeting of the Azur Committee on
30 March 2015. Mr Kennedy asked Mr Doorly to provide a schedule of expenses.
The advice given by Davy and McCann FitzGerald in relation to the potential
payments to related parties was not provided to the Azur Committee as, by then, it

had been agreed that such payments would not be made.

Mr Pitt told us that the payment of a fee to Island Capital re-emerged on 30 March
2015 when Mr Buckley telephoned Mr Pitt and asked him to re-insert the payment
to Island Capital into the schedule of transaction expenses. This occurred shortly
before a meeting of the Azur Committee at which the Circular and related documents

were due to be approved.

Mr Pitt told us that he discussed the proposed reinstatement of the payment to Island
Capital with Mr Kennedy and told him that, as he was not aware of any services being
provided to INM by Island Capital, he would call Mr Buckley back and tell him that
the Island Capital fee would not be reinstated.

Mr Pitt told us that he then called Mr Buckley and told him that, following discussion
with Mr Kennedy, it had been decided that no payment to Island Capital would be
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159.

160.

161.

162.

included. Whilst Mr Buckley didn’t remember the whole conversation, he did recall
suggesting, that INM should consider putting Island Capital on a retainer:

‘My recollection of that is that I said well look, these guys are very good guys,
we are going to be making acquisitions in the future, I think you should look at

having a retainer with them.’

Mr Pitt told the Independent Reviewers that he responded positively. However, this

suggestion of a retainer was never pursued.

Mr Kennedy, however, told us that he had no recollection of any such conversation
with Mr Pitt. He pointed out the impracticality of reinstating the payment to Island
Capital on the day when the Azur Committee was to approve the Class 1 Circular
given the information that would have to be included and considered by the London

and Irish Stock Exchanges as such a payment would be a related party transaction.

Later that same day, Mr Pitt sent the following text to Mr Buckley:

Leslie. Those numbers will not actually be released. They are for internal use
only. On Island Capital, it’s agreed that we will instead pay a retainer. Regards
Robert.” (10.04)’

Mr Hayes informed Mr O’Brien of INM’s failure to make any payment to Island
Capital. Given the nature of the relationship with INM, and as no engagement letter
had been signed, Mr O’Brien concluded that Island Capital should not pursue
payment of any fee by INM.

(vii) The knowledge of other Directors of INM

163.

Mr Connolly was not aware of:

o  The agreement between Mr O’Brien and Mr Buckley that Island Capital
should represent INM.

o  The draft engagement letter sent by Mr Hayes to Mr Buckley.

o  The proposed payments to Mr Cosgrove and Mr Harris.
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o  The suggestion that he should be paid a success fee in recognition of his
contribution to the successful sale of INM’s shareholding in APN. Mr

Connolly did not ask for a success fee and was never paid one.
164. The other directors of INM — Dr O’Hagan, Mr T. Buckley, Ms Mullane, Mr Harrison,
Ms Gaffney, Mr Marshall and Mr Doorly (then Company Secretary) — had no
knowledge of:

o  The agreement between Mr O’Brien and Mr Buckley that Island Capital
should represent INM.

o  The draft engagement letter sent by Mr Hayes to Mr Buckley.

o  The proposed payments to Mr Cosgrove, Mr Harris and Mr Connolly.

At some point in the aftermath of the transaction, Ms Mullane and Mr Connolly

independently became aware that there had been some issue over fees.

(viii) The extension of Mr Pitt’s probation period

165. On 12 March 2015, Mr Connolly emailed Mr Buckley to bring to his attention
criticisms that had been made by Mr Bob Haugh of Click&Go (a company in which
INM had a significant investment) about Mr Pitt’s approach and conduct in his

dealings with Mr Haugh.

166. Mr Buckley met Mr Haugh and Mr Hackett on 20 March 2015 to hear first-hand Mr
Haugh’s concerns. Following the meeting, Mr Buckley sent Mr Connolly an email in
which he said:

T must say I am really worried about how Robert dealt with them. And if this

is the way he does business we have a real problem.’
167. On 20 March 2015, Mr Buckley also met with Mr Stephen Rae, editor-in-chief of

Independent Newspapers, who had requested a meeting to discuss his concerns at

remarks that Mr Pitt had made to him.

168. Following such meetings, Mr Buckley had concerns about Mr Pitt’s inter-personal
skills and his suitability to be CEO of INM.
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169.

170.

171.

172.

173.

(ix)

174.

175.

176.

Mr Buckley met Ms Celine Doyle, INM’s HR director, to obtain Ms Doyle’s views on

how INM should handle a situation where a Chairman lacks confidence in the CEO.

At 13.30 on 23 March 2015, Mr Buckley, together with Ms Mullane and Ms Doyle,
met with Mr Pitt and told him that his probation period would be extended for three

months and that INM would arrange executive coaching for him.

Subsequently, in the course of the Independent Review, Mr Pitt suggested that the
extension of his probation period might have been in retaliation for his resistance to
the proposed payments out of the proceeds from the sale of INM’s shareholding in
APN.

The following day, Ms Doyle sent Mr Buckley an email from Ms Karen Preston, who
had been with Mr Pitt at the meeting with Click&Go and was supportive of the way
Mr Pitt had handled it. Mr Buckley forwarded it to Ms Mullane saying:

Please see email below which gives me some hope!’

At the INM Board meeting on 23 April 2015, Mr Buckley reported that he had
extended Mr Pitt’s probation period.

Mr Pitt’s meeting with Mr Harrison — 30 April 2015

Mr Pitt subsequently met David Harrison for lunch on 30 April 2015. At that
meeting, Mr Pitt and Mr Harrison discussed a number of matters, including Mr Pitt’s

frustration at the extension of his probation period.

In the course of this discussion, Mr Pitt told Mr Harrison that Mr Buckley had tried
to get INM to pay a fee to Island Capital, that he had discussed this proposal with Mr
Kennedy, Davy and McCann FitzGerald, and that the fee hadn’t been paid.

Mr Harrison told us that, although Mr Pitt did not make any comments about
whether Island Capital had done any work for INM or suggest that the proposal was
fraudulent, he implied that this was an attempt to reward Mr O’Brien. Mr Harrison

told us that:

T was shocked enough to warn him about the need to police related transactions

to the highest level.’
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He commented that unless such a fee was properly scrutinised and approved, it would

be unacceptable to pay such a fee.

177. Mr Pitt did not raise his concerns at the proposed payment to Island Capital with any

director of INM again until he made his protected disclosure in November 2016.
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C. The Parties’ Submissions

178. We asked each party to provide us with submissions addressing:
o  The key relevant evidence relied upon;

o  Any legal issues to be considered; and

o  The conclusions/findings to be reached on the basis of that evidence.

We also asked that such submissions should include executive summaries in relation

to each of the issues identified in the Order.

179. In relation to the sale of INM’s shareholding in APN, we received submissions from

the following parties:
(i)  Mr Buckley;

(ii) The INM Directors;
(iii) INM;
(iv) Mr Harrison; and

(v) Island Capital.

180. Mr Pitt, in his First and Second Submissions, and Mr Preston, in his First Submission,
did not make submissions as to the conclusions we should reach on the evidence
before us in relation to the sale by INM of its shareholding in APN. Nor did they
make submissions on the findings we should make in relation to paragraphs (c) and
(d) of the Order.

181. In the following sections, we set out the submissions made by those parties, including

the executive summary where provided.
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(i) Mr Buckley

182. Mr Buckley provided the following Executive Summary:

178

179.

180.

181.

The allegation against Mr Buckley in relation to the APN transaction
is that he attempted to arrange for the payment of a fee (the “Success
Fee’) to Island Capital on behalf of INM. This is said to be entirely
improper because it is alleged that he knew that no services had been
provided by Island Capital to INM. The terms of reference also
encompass a proposed payment to Paul Connolly, a director of INM
and APN, as part of a proposal to make payments also to two other
APN directors, and Mr Buckley's involvement in seeking to arrange

for those payments.

The allegation against Mr Buckley concerning Island Capital
amounts, in effect, to an allegation of attempted fraud — that Mr
Buckley attempted to improperly divert Company monies to Island

Capital where no services were provided to justify that fee.

From Mr Buckley's perspective, and central to the terms of reference,
it must be noted that Mr Buckley's role in relation to arranging the
Success Fee was limited. While the Inspectors will have to make
certain findings in relation to the credibility of the varying accounts,
the Inspectors are first invited to consider the correspondence and
the engagement letter themselves sent by Mr Hayes to Mr Pitt via Mr
Buckley. The Inspectors are also invited to consider whether the
account now given by Mr Pitt, that he believed that a million-Euro
fraud was being perpetrated, is credible. The evidence
overwhelmingly suggests that this was not his view at the time. The
Inspectors are also invited to consider the likelihood of Mr Pitt’s
conclusion that the requirement to disclose the payments resulted in
their withdrawal and whether that conclusion is fatally undermined
by the fact that all of the parties, with the exception of Mr Pitt, were

well aware that any fee would have to be disclosed.
The allegation made that Mr Buckley was involved in an attempt to

defraud INM, in seeking to make provision for the payment of a
Success Fee, is not only unsupported by the evidence, but wholly
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contradicted by it. In relation to the provision of monies for the three
APN directors, it is submitted that there is now no issue but that
making provision for Mr Connolly was appropriate. In relation to
Messrs Cosgrove and Harris, Mr Buckley's evidence that he was
seeking to make provision for people who were helpful to the
Company and who got good value for the shareholders is entirely
consistent with the contemporaneous documentation and the

evidence of Mr O’Brien.’

183. Mr Buckley’s submission then addressed the evidence and issues under a number of

headings.

Background to the APN Disposal.

The Involvement of Island Capital.

The Engagement Letter.

Mr Pitt’s Allegation — A Fraud.

Mr Pitt’s Interactions with Mr Buckley on Receipt of the Letter.
Disclosure.

Further Interactions on the Success Fee.

Proposed Payments to the APN Directors.

Probation Extension.

In the following paragraphs we set out below the principal points relied upon by Mr

Buckley.
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Background to the APN Disposal

184. In relation to the background to the APN Disposal, Mr Buckley focussed on:

o

The nature of the transaction and the circumstances in which it took

place.

*.. the transaction was completed in a very short timeframe and under
significant pressure and there appears to have been a lack of formality in
relation to the appointment of advisers, some of whom, such as Davy, did
not have engagement letters signed until after the transaction was

complete.’

Mr Pitt and Mr Preston’s lack of experience of transactions of this scale

and type.

1t is not in dispute that Messrs Pitt and Preston had no experience in
corporate transactions of this type. ... This is not in any way to criticise
but to provide important context for any analysis of their understanding

of what was happening at the time ...~

Their limited role and lack of understanding of the work undertaken in

Australia by Mr Connolly and Island Capital.

‘Not only was Messrs Pitt and Preston's experience very limited, but their
actual role was also very limited. It is not in issue that the most important
and financially valuable work was done in Australia. Mr Preston is open
about this and furthermore accepts that he really cannot say what work
was or was not done by Island Capital on the ground in Australia as he
was relying on Mr Connolly at the time. While Mr Pitt has said that his
role was somewhat greater than merely dealing with irrevocables, the
weight of evidence is that his involvement in, and knowledge of, the work

being carried out in Australia was very limited.’
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185.

186.

187.

The Involvement of Island Capital

In relation to the involvement of Island Capital, Mr Buckley acknowledged that:

the question for the Inspectors is whether Mr Hayes was acting solely on behalf
of Mr O’Brien or whether he was also acting for INM.’

In answer to that question, Mr Buckley submitted that Island Capital/Mr Hayes was
representing both Mr O’Brien and INM and relied on:

o  The discussions between Mr O’Brien and Mr Buckley in the course of
which Mr Buckley agreed that Island Capital/Mr Hayes should represent
INM and be entitled to charge a fee for doing so.

‘Mr O’Brien’s evidence was that he wanted Mr Hayes in Australia, that he
was not satisfied for INM to sell his shares and that he wanted Mr Hayes
to handle the transaction on behalf of INM and that this was

communicated to Mr Buckley.

Mr Buckley's evidence was that it was agreed with Mr O’Brien that Island
Capital would be engaged by INM in this regard.’

o  The fact that Mr Hayes drafted an engagement letter and took legal advice
on that letter before sending it to Mr Buckley.

o  Mr Connolly’s evidence that:

“... he required Mr Hayes’ assistance and if Mr O’Brien had pulled out, Mr
Hayes would have stayed to help.’

The Engagement Letter

In relation to the Island Capital draft engagement letter, Mr Buckley contended that
the question of whether Island Capital/Mr Hayes should be retained to represent INM
was ‘essentially one between the Chief Executive and Mr Hayes” and that ‘/i/f Mr
Pitt had an issue, he could simply have called Mr Hayes to discuss, agree, amend or

refuse the proposed fee as he deemed fit.”
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188. In advancing this proposition, Mr Buckley relied upon:
o  Mr Hayes’ evidence that his approach when drafting the letter was:

“anticipatory” in nature, and that he drafted it not knowing exactly what
Island Capital was going to be doing, not knowing how long Island Capital
was going to be working on the matter and that, while he was aware in
general of what Island Capital was doing, he was trying to improvise in

the engagement letter as to what he needed to cover.’

o  Mr Hayes’ evidence that he addressed the letter to Mr Pitt as he expected

the letter to be signed by management.

o  Hisrole was 7ike a letter box’and he forwarded Mr Hayes’ email and draft
engagement letter to Mr Pitt as Chief Executive of INM in the expectation
that any discussions would be between Mr Pitt and Mr Hayes.

189. Mr Buckley rejected Mr Pitt’s contention that:

o  This was an opportunistic attempt to get some value for a shareholder at

the expense of other shareholders’.

o  The email forwarding Mr Hayes’ email and the draft engagement letter

was an instruction’.
o  The timing of Mr Buckley’s email was designed to put him in a position
where the clock was running down and he was ‘being put in a position

where a gun could be put at [his] head’.

He submitted that these propositions were difficult to credit’ given the email

exchange and the fact that he had brought the draft letter to Mr Kennedy’s attention.
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Mr Pitt's Allegation — A Fraud

190. Mr Buckley asserted that Mr Pitt had not characterised the Island Capital engagement
letter as an attempted fraud at that time and only first adopted this position nearly

$22

two years after the fact.”” This, he said, is evidenced by:

o  Mr Pitt’s failure, following his meeting with Mr Harrison, to take any

action in relation to the alleged fraud at that time;

o) Mr Pitt’s failure to contact Mr Connolly to establish the position;

o  The absence of any reference to an attempted fraud in Mr Pitt’s

contemporaneous notes;
o  Mr Pitt’s failure to dispute the extension of his probation on the grounds
that it was a retaliatory action by Mr Buckley in response to Mr Pitt’s

resistance to payment of the proposed fees;

o  Mr Kennedy and Mr Harrison’s evidence which disputes Mr Pitt’s

recollection of his conversations with them;

o  Mr Pitt’s willingness to pay Island Capital a retainer;

o  The absence of any reference to the issues relating to the Island Capital

engagement letter in Mr Preston’s protected disclosure; and

o  Mr Preston’s evidence that he did not recall Mr Pitt expressing any

surprise or concern at the proposed engagement letter.

Mr Pitt's Interactions with Mr Buckley on Receipt of the Letter

191. Based on the cross-examination of Mr Pitt in relation to the conversations between
Mr Buckley and Mr Pitt regarding the treatment of the Island Capital engagement
letter (see paragraph 145 above), Mr Buckley contends that:

o  Mr Pitt did not ‘say anything to the effect that nothing was done to justify

a fee’or tell him that no work was done’by Island Capital.
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192.

193.

194.

o  Mr Pitt was wrong to say that Mr Buckley agreed to the withdrawal of the

fees.
Disclosure

Mr Buckley accepted that Mr Pitt was concerned at the possibility that the
engagement of Island Capital would have to be disclosed. However, he rejected Mr
Pitt’s allegation that 7t was the disclosure requirements which forced the fees to be
withdrawn’on the ground that he, Mr O’Brien and Mr Hayes were, and had always
been, aware of the disclosure requirements where related parties were involved. He
asserted that it was Mr Pitt’s resistance to the payment of a fee to Island Capital that
resulted in Island Capital (and Mr O’Brien) deciding not to pursue payment of a fee.

Further Interactions on the Success Fee

Mr Buckley acknowledged that, on 30 March 2015, he may have suggested the
reinsertion of the Island Capital fee and he agreed that there was a discussion about

paying a retainer to Island Capital.

Proposed Payments to the APN Directors

In relation to the proposed payments to Mr Cosgrove and Mr Harris, Mr Buckley
relied on Mr O’Brien’s evidence, and his own experience, that it was normal when
coming out of a business after 30-odd years to make provision for people who had
been helpful and who had helped to obtain good value for shareholders. He

maintained that those particular payments were justified because:

o ‘Mr Cosgrove had done a very good job for INM in the past (in particular
relating to the 2013 rights issue), as well as on [the APN] transaction as he
assisted with Credit Suisse and the other fund managers and brought them
over the wall without which the deal probably would not have happened’

o  ‘Mr Harris had been involved with INM for many years, was a great

supporter of the Company, and that provision should be made for him’.
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195.

196.

197.

198.

Mr Buckley acknowledged that:

*.. such arrangements are more common in privately held companies than plcs.
That is not, however, to say that there is anything wrong with such a proposal

being made and considered in the latter context.’

Mr Buckley noted that it was accepted that Mr Connolly’s contribution went above
and beyond what would have been expected of him as a non-executive director and

no-one who gave evidence had suggested that he had not deserved to be paid a fee.

Mr Buckley acknowledged that he suggested to Mr Preston that provision should be
made for the proposed payments to Mr Cosgrove, Mr Harris, Mr Connolly and Island
Capital. However, he noted that, in the event, no instructions were given and no

attempt was made to make these proposed payments.

Probation Extension

In regard to the extension of Mr Pitt’s probation period, Mr Buckley rejected any
suggestion that that probation period ‘Wwas extended in retaliation because of his

pushback on the APN payments’and he relied on:

o  The fact that the extension arose as a result of concerns raised by:

. Mr Connolly in relation to Mr Pitt’s interaction with Mr Bob Haugh
of Click&Go.

. Mr Stephen Rae, INM Editor-in-Chief, in relation to allegedly

inappropriate remarks made by Mr Pitt at a meeting.

e  Various directors who were not sure that Mr Pitt was the right

person to be Chief Executive.

o  The fact that the meeting at which Mr Pitt’s probation period was
extended occurred before the decision was made to withdraw the
proposed payments to Island Capital, Mr Cosgrove, Mr Harris and Mr

Cosgrove.
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o  The fact that Mr Pitt only asserted the interaction between the APN

payments and the extension of his probation period in the course of the

Independent review (and did not refer to that interaction in his

contemporaneous notes).

(ii) The INM Directors

199. The INM Directors provided the following Summary of the Key Evidence on APN:

5.6 Based on the evidence the Inspectors have heard in relation to APN, it is

submitted that the conclusions set out below can be drawn from same.

The evidential basis for these is addressed in the following sections of the

document. The summary conclusions set out below focus on the evidence

on the issues of particular relevance to the positions of the NEDs. It is not

intended to be an exhaustive summary of the evidence on all issues.

(@)

(b)

(©)

(d)

(e)

@)

The APN transaction was transformative for INM, enabling it to
discharge its debts and exit the constraints of lender oversight and

giving it substantial cash assets.

Mr Connolly was INM's point person’ on APN, as he also served on
the APN Board and had done so for several years.

Mr Hayes (Island Capital) did work on the APN transaction in
Sydney which benefited INM.

In principle, there would have been nothing improper if INM had
decided to retain and pay an appropriate success fee to Island Capital

for the benefit it obtained through Mr Hayes’s work.

There was poor housekeeping in the manner in which the draft
engagement letter for Island Capital was furnished to Mr Pitt and it

should have been furnished sooner.

Mr Connolly did significant work for INM in the context of the APN
transaction and there would have been nothing improper if INM

had decided to pay an appropriate fee to him for work undertaken.
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®)

(h)

@)

)

(k)

@

(m)

(n)

(o)

Any payments to Island Capital and/or Mr Connolly, if agreed in
principle to be paid by INM, would have been treated by INM as
payments to related parties, would have required the obtaining of a
fair and reasonable opinion from Davy and would have been
disclosed in accordance with the advice of Davy in the normal
course, and signed off on by the ISE and the UKLA. Such payments

would have been subject to approval of the Azur Committee.

As regards payments to Mr Cosgrove and Mr Harris, if it was
proposed that INM should make purely ex gratia payments to those
individuals for past loyalty, such payments would not have been

approved by the Azur Committee and/or the Board.

It was the duty and responsibility of INM management (and Mr Pitt
and Mr Preston in particular) to satisfy themselves that fees claimed
or to be paid in the context of the transaction were justified.

The principal focus of Mr Pitt and Mr Preston’s concerns in relation
to the proposed fees between 18 and 23 March was any disclosure

requirements which could apply.

The principal focus of the investigation which Mr Pitt and/or Mr
Preston undertook in relation to the proposed fees between 18 and
23 March concerned whether the fees needed to be disclosed. In that
regard they sought advice from Davy.

Neither Mr Pitt nor Mr Preston ever asked Mr Connolly or Mr
Hayes anything about the proposed payments or whether Island
Capital had done work for INM in Sydney.

Mr Pitt never discussed the proposed payments to any individuals

with Mr Kennedy.
Mr Kennedy was aware of the proposed Island Capital engagement
letter but had no knowledge at the time of the APN transaction of

any proposed payments to Mr Harris, Mr Cosgrove or Mr Connolly.

Mr Pitt had a discussion with Mr Kennedy in relation to the Island
Capital letter on 18 March 2015. Mr Pitt expressed unhappiness
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about the engagement letter. Mr Pitt said he was not aware that
Island Capital had been engaged by INM and asked Mr Kennedy
whether he had any awareness of their engagement. Mr Pitt asked
whether a payment to Island Capital would have to be disclosed as
a related party transaction. Mr Kennedy expressed the view that it
would and agreed with Mr Pitt’s suggestion to obtain advice from
Davy on the issue. At the end of the conversation Mr Kennedy
reasonably believed that Mr Pitt as CEO would take whatever steps
he considered necessary to enable him to deal with the request for
payment as appropriate. There was nothing more for Mr Kennedy
to do at that time.

INM management did not raise at any meeting of the Azur
Committee or with Mr Kennedy their proposed provisioning for
additional fees for Island Capital, Mr Cosgrove, Mr Harris or Mr
Connolly on 18/19 March 2015 or the quantum of same in advance
of the market announcement on 19 March 2015 or at any subsequent
stage. Neither at the time of the disclosure or subsequently did either
Mr Pitt or Mr Preston produce any proper records of any detail of
the proposed €4 million or €3 million provision on 18/19 March.

Significant decisions were taken on 23 March 2015 with the benefit
of advice received, and, similarly, these matters were never reported

to the Azur Committee.

Mr Pitt did not inform the Board at the time of the APN transaction
or subsequently that he believed there had been an improper
attempt by Mr Buckley to seek to divert proceeds to pay fees that

were not justified.

Mr Pitt never reported a concern to that effect at any meeting of the

Azur Committee, of which he was Chair, in 2015.
None of the other NEDs had any knowledge of the proposed
payments to Island Capital, Mr Connolly, Mr Cosgrove or Mr Harris

at the time of the APN transaction.

If Mr Pitt as CEO (or subsequently as a director of INM) believed an
improper attempt had been made by Mr Buckley to divert company
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funds it was his duty as CEO to investigate that and report to the
Board.

(u) The NEDs were entitled to rely on Mr Pitt and INM management to
satisfy themselves that fees were justified and to report any concerns

of serious wrongdoing or alleged fraud.

(v)  Leaving aside entirely the question of whether there was a basis for
the concerns allegedly held by Mr Pitt, no criticism can properly be
made of the Board or any member thereof in circumstances where
neither Mr Pitt nor Mr Preston reported to the Board or to the Azur

Committee a concern of serious wrongdoing or alleged fraud.

(w) No fees were paid to Island Capital, Mr Connolly, Mr Cosgrove or
Mr Harris.

(x) Mr Connolly did not seek a fee, and the proposed payment of a fee

to him was never discussed with him.

(y) No fees were improperly diverted from the proceeds of the APN

transaction.

(z)  The evidence does not support Mr Pitt’s contention that there was
any connection between the extension of his probation period as

CEO and the proposed payments in the APN transaction.’

200. In their First Submission, the INM Directors analysed the events that occurred and

the evidence given in the course of the Inspection. In doing so, they addressed the

following issues:

(i)

(ii)

(iii)

Mr Hayes’ role in relation to INM'’s sale of its shares in APN.

Mr Pitt and Mr Preston’s knowledge of Mr Hayes’ role in relation to INM’s
sale of its shares in APN.

The conclusions to be drawn from the evidence relating to conversation
between Mr Buckley and Mr Kennedy on 18 March 2015.
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(iv) The conclusions to be drawn from the evidence relating to conversation
between Mr Pitt and Mr Kennedy on 18 March 2015.

(v) The conclusions to be drawn from the evidence as to whether a
conversation took place between Mr Pitt and Mr Kennedy on 30 March
2015.

(vi) The adequacy of the steps taken by Mr Pitt and Mr Preston in relation to
the proposed fees to Island Capital, Mr Cosgrove, Mr Harris and Mr
Connolly.

201. In relation to Mr Hayes’ role in relation to INM’s sale of its shares in APN, the INM

Directors submitted:

... on the evidence given by Mr Conolly and Mr Hayes there is no doubt that
INM benefited from work done by Mr Hayes in Australia. The conflict on the
evidence concerning Mr Hayes, it would appear, concerns whether Mr Buckley
had explicitly orally retained Mr Hayes on behalf of INM or whether that work
was undertaken by Mr Hayes on the basis of some form of understanding on his
part that he had been so retained. The documentary evidence does support a
conclusion that Mr Hayes believed he was going to be working for INM in
Australia, as evident from the Island Capital draft engagement letter dated 10
March 2015 and sent to Mr Buckley on 13 March 2015, in advance of Mr Hayes
travelling to Australia.’

202. In relation to Mr Pitt and Mr Preston’s knowledge of Mr Hayes’ role in relation to
INM'’s sale of its shares in APN, the INM Directors submitted:

“.. that neither Mr Pitt nor Mr Preston had any knowledge of what work had
been done [by Mr Hayes and Island Capital] and neither of them ever made any
enquiry of any person with that knowledge to try to ascertain the position.

No credible explanation was given by either of them as to why, if they were
concerned no work had been done to justify the fees and/or if they did not know
whether work had been done to justify the fees, they did not speak to Mr

Connolly to ascertain what work had been done.’
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203. In relation to the evidence relating to conversation between Mr Buckley and Mr
Kennedy on 18 March 2015, the INM Directors submitted:

“.. it appears that as best Mr Buckley can recollect, he believes he had a
conversation with Mr Kennedy on 18 March in which in the abstract and
without naming any individuals, he discussed the idea of paying and rewarding
people and experts who had gone above and beyond and been good to the

company at the end of a transaction.

Mr Kennedy's evidence is that he does not recall a conversation with Mr
Buckley about payments to individuals. Mr Kennedy in his evidence explained
that he knew nothing of any proposals to make payments to Mr Connolly, Mr
Cosgrove and Mr Harris. Mr Buckley has acknowledged that he did not inform
Mr Kennedy of proposals to make payments to any particular named persons.
Rather, as set out above, his recollection is of a conversation at an abstract level
on the topic of provisioning for success fees at the end of the transaction. It is
in any event clear on the evidence that Mr Kennedy was not informed by Mr
Buckley of the proposal to make payments to Mr Connolly, Mr Harris and Mr
Cosgrove considered by Mr Pitt and Mr Preston overnight of the 18/19 March.’

204. In relation to the evidence relating to the telephone call that took place between Mr
Pitt and Mr Kennedy on 18 March 2015, shortly after Mr Buckley forwarded to them
the email from Mr Hayes with the draft Island Capital engagement letter, the INM

Directors submitted:

‘Considered as a whole, the evidence in relation to the conversation that took

place between Mr Kennedy and Mr Pitt on 18 March 2015 was that Mr Pitt
conveyed his understanding that Island Capital had not been engaged for INM;
Mr Kennedy confirmed he knew nothing about the engagement of Island
Capital; Mr Pitt asked for Mr Kennedy's view on disclosure; Mr Kennedy
confirmed his view was that a payment to Island Capital would likely have to
be disclosed as it was a related party transaction; Mr Pitt suggested that he
would take advice from Davy and McCann FitzGerald on that point and Mr
Kennedy agreed with that suggestion.’
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205. In relation to the evidence as to whether a conversation took place between Mr Pitt
and Mr Kennedy on 30 March 2015 in relation to Mr Buckley’s request that the
proposed fees for Island Capital be reinstated, the INM Directors submitted:

‘Mr Pitt’s evidence is that after he received that phone call he spoke to Mr
Kennedy and informed him of Mr Buckley's request.

Mr Kennedy's consistent evidence is that he does not recall Mr Pitt having a
conversation with him on the morning of 30 March about changing the draft
shareholder circular, which was being considered at the Azur Committee
meeting that morning to insert fees for Island Capital/pay a future retainer to
Island Capital, or being aware that there was a request to reinstate the Island
Capital fees that morning by Mr Buckley. There is a conflict therefore between
Mr Pitt and Mr Kennedy's recollections. Mr Pitt’s recollection to the effect that
he did have a brief conversation with Mr Kennedy before the Azur Committee
meeting appears to rely heavily on a note which he prepared and emailed to
himself later on 30 March 2015. As noted earlier, in light of the cross
examination, Mr Pitt’s notes to himself cannot be viewed as an accurate or

complete contemporaneous record of events.

Even taking Mr Pitt's account of the conversation with Mr Kennedy at its height
however, it appears to be limited to a recollection that he communicated Mr
Buckley's request to reinstate the payment, and there was no suggestion of a
concern about Island Capital having done no work, nor was there any reference
to serious wrongdoing. Given that the only corroborating evidence to Mr Pitt’s
recollection is the note Mr Pitt sent to himself, it is submitted there is no reason

for the Inspectors to prefer Mr Pitt's recollection to Mr Kennedy's.’

206. In relation to the adequacy of the steps taken by Mr Pitt and Mr Preston in relation
to the proposed fees to Island Capital, Mr Cosgrove, Mr Harris and Mr Connolly, the
INM Directors submitted that:

If Mr Pitt held a concern that there had been an improper attempt to divert
proceeds of the APN transaction for fees which were not justified he had (i) a
legal duty and obligation to investigate such a concern and (iI) a legal duty and
obligation to report on that investigation to the Board and/or to the Azur
Committee. He should have asked those involved for information and if not

satisfied with the responses obtained he had a duty to take appropriate action.’
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‘Mr Pitt when questioned about his failure to report his concerns relating to
APN sought to emphasise (1) that as he saw it he had stopped the suspected fraud
and (ii) that he considered that he had informed the Board of his suspicions via
conversations with Mr Kennedy. He agreed however that he had never said to
Mr Kennedy that he believed the Chairman had done something dishonest or

that Mr Kennedy should raise a concern with the Board.’

‘Based on the evidence of the conversation on 18 March ..., it is clear that Mr
Pitt did not report a concern of an attempted fraud on the Company, or report
such a concern to Mr Kennedy in lieu of a report to the Board. The evidence
demonstrates that Mr Pitt did not at that stage (or ever) report a concern of an
attempted fraud on the Company, or report such a concern to Mr Kennedy in
lieu of a report to the Board, or seek advice from Mr Kennedy as to how to deal
with such a concern, or ask Mr Kennedy to take any steps on foot of such a

concern.’
207. The INM Directors summed up the evidence in the following way:

There was no open concern being discussed between management — Mr Pitt
and Mr Preston — as to whether the fees were justified. The only discussion

between them it appears was as to concerns relating to disclosure requirements.

The evidence of the concern that Mr Pitt communicated to Mr Buckley at its
height is that he likely used language to the effect that he did not have visibility
on what was done and would need more detail and communicated that he was

resistant to making any payment to Island Capital.

Mr Pitt on 18 March communicated a concern about disclosure requirements
and the fact that he did not know Island Capital had been engaged to Mr
Kennedy but did not ask Mr Kennedy for assistance or advice in relation to the
issue again in the days following. He never spoke to Mr Kennedy about the
proposed payments to the individuals or the amounts of such payments and had
no further discussion with Mr Kennedy about the proposed Island Capital fees
apart from the conversation Mr Pitt alleges took place on 30 March (which Mr
Kennedy does not recall) following a request from Mr Buckley to reinstate the

fees.

217



Although Mr Pitt has sought in the context of the Inspection to portray an acute
concern on his part that there was an attempt to divert monies of INM to pay
fees which were not justified (i) the evidence shows that he did not
communicate that concern in any meaningful way; (i) the evidence is clear that
he took no steps to investigate that concern if he held it; and (iii) he never
reported that concern to the Azur Committee or to the Board, as was his duty
both at the time as CEO and subsequently when he became a director of INM

in the event he held such a concern.’

208. The INM Directors then concluded:

(iii)

209.

210.

‘Mr Pitt made a serious error of judgement in how he reacted to the Island
Capital draft engagement letter. He could and should have investigated and
satisfied himself whether a payment was due to Island Capital While the
housekeeping was not satisfactory on the part of Mr Buckley, Mr Pitt was the
CEO and had responsibility, together with Mr Preston as CFO, to take such
steps as were necessary to be satisfied that fees paid out of the proceeds were
due. It is difficult to understand that neither took any step at all to ascertain the
position. In the case of Mr Preston it seems on his evidence it was because he
actually had no concern at the time. In the case of Mr Pitt it appears to be due
to an error in judgement on his part exacerbated by inexperience, a lack of
understanding of what had occurred in Australia, a lack of proper engagement
with the Azur Committee and with the Board to provide them with information

and get approvals where necessary and poor communication skills.’

INM

In its Submission, INM adopted the First Submissions made on behalf of the INM

Directors (see above).

In relation to the sale of INM’s shareholding in APN, INM submitted that:

This transaction was transformative for the Company, enabling it to discharge
its debts and exit the constraints of lender oversight. No fees were paid to Island
Capital, Mr Connolly, Mr Harris or Mr Cosgrove. Moreover, as set out in the
[INM Dlrectors’] submissions, any payments to Island Capital and/or Mr
Connolly if agreed in principle to be paid by the Company would have been

treated as payments to related parties, would have required the obtaining of a
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fair and reasonable opinion from Davy and would have been disclosed in

accordance with the advice of Davy in the normal course. Moreover, such

payments would have been subject to approval by the Azur Committee. As

regards payments to Mr Harris and Mr Cosgrove, if it was proposed that the

Company should make purely ex gratia payments to those individuals for past

loyalty, such payments would not have been approved by the Azur Committee
andyor the Board.’

(iv) Mr Harrison

211. Mr Harrison told us that, given Island Capital’s relationship with Mr O’Brien, he

would have expected the Board to be consulted if it was intended to engage Island
Capital to advise INM.

(v) Island Capital

212. Island Capital’s focussed on three ‘core elements’ of Mr Pitt’s allegations in relation
to the sale of INM’s shareholding in APN:

‘(1)

2)

That Island Capital added no value in relation to the transaction;

That the draft engagement letter was presented only on the day that the

transaction was due to complete;

When it became apparent that the proposed fee would have to be
disclosed, it was “pulled’’’

213. In relation to the allegation that it had added no value in relation to the transaction,

Island Capital submitted:

o

The engagement of Island Capital on behalf of INM made perfect sense
in the context of a block sale of the Baycliffe and INM Holdings. Given
the lack of experience within INM senior management of transactions of
this scale and significance, Mr O’Brien specifically wanted Mr Hayes to
be involved. The block sale and engagement were discussed between Mr
O’Brien and Mr Buckley. Mr Hayes was then tasked with preparing the
formalities of that engagement and did so, taking care to seek legal

assistance from William Fry before forwarding a draft engagement letter
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to Mr Buckley in advance of him travelling with Mr Connolly to Sydney.
A combination of the speed at which events moved and a delay in
communication between Mr Buckley and Mr Pitt contributed to the

dispute in relation to payment of any fee to Island Capital.’

o  Mr Hayes most certainly added skill, expertise and value for both Bayclifte
and INM.’

o ‘Mr Pitt, in making the allegations that he did, made no enquiries of Mr
Hayes or Mr Connolly about what work Island Capital had done.’

o By its refusal to agree to pay any fee to Island Capital and Paul Connolly,
INM has secured valuable corporate finance services for no payment

whatsoever.’

214. In relation to the allegation that the proposed fee was “pulled” when it became

apparent that it would have to be disclosed, Island Capital submitted that:

The decision on the part of Island Capital not to pursue the fee had nothing
whatsoever to do with the fact that it was disclosable, a fact known to Island
Capital from the outset, but rather was taken in the knowledge that the draft
engagement letter had never been approved or signed by INM, and a natural
reluctance to have a dispute between Island Capital and INM, particularly as

it was the first interaction involving Mr Pitt, the new Chief Executive.’
215. Island Capital concluded that:

Tt was clear on the Island Capital side that Mr O'Brien had agreed with Mr
Buckley to a block sale with INM, and that Mr Hayes should travel to Australia
to work with Mr Connolly in managing the transaction on behalf of INM and
Baycliffe. A draft engagement letter was prepared and sent to Mr Buckley on
that basis. Mr Hayes was at all times working with Mr Connolly on the basis of
a block sale and dealing both with Baycliffe issues and issues that pertained to
INM, which impacted timing and execution risk of the transaction. The
transaction was a major success and INM benefitted significantly from Island
Capital’s involvement in completing the transaction (not least because it never

paid any corporate finance fee in respect of it).
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Turning to the serious allegation advanced by Mr Pitt that the charging of a fee
by Island Capital was an attempt to reward INM's major shareholder at the
expense of INM and its other shareholders, it is respectfully submitted that this
allegation (which was first raised some 20 months after the APN transaction),

Is tantamount to an allegation of attempted fraud.

A combination of the speed at which events moved, Mr Pitt’s lack of experience
and lack of understanding of the overall transaction including what Mr Hayes
and Mr Connolly were actually doing, together with a delay in communication
between Mr Buckley and Mr Pitt, contributed to the dispute in relation to
payment of any fee to Island Capital, which has subsequently been unfairly
categorised as an attempt at fraud on the part of Island Capital. If having
received the email and draft engagement letter, Mr Pitt had sought to discuss
the transaction with any of the parties more directly involved (Mr Hayes Mr
Connolly or Mr Buckley), he could have properly understood Island Capital's
role and resolved the proposal to pay a fee one way or another. It is clear that
the decision on the part of Island Capital not to pursue the fee had nothing

whatsoever to do with the fact that ir was disclosable.

Mr O’Brien has been portrayed as the intended beneficiary of a fraudulent
attempt to extract a fee that was not warranted. Island Capital has been
portrayed as a party who sought to implement it by endeavouring to charge a
fee when it did no work. Yet, Mr Pitt’s counsel did not put these contentions to
Mr O’Brien under cross-examination and Mr Pitt did not choose to cross-
examine Mr Hayes at all. That notwithstanding, Mr Pitt's allegations found
their way into public expression through a judgment of the President of the
High Court, which attracted huge publicity and on foot of a process in respect
of which neither Mr O’Brien nor Island Capital had any opportunity to
participate. All of that originated from Mr Pitt’s allegations, which he never
once checked or queried or paused to consider fully. In doing so, Mr Pitt has

displayed a complete indifference to and disregard for the reputation of others.

In all the circumstances, the issue surrounding the Island Capital draft
engagement letter was at its height a communications or corporate governance
failure, but was certainly not an attempt at fraud. Island Capital behaved
entirely properly at all times and it is respectfully submitted that the

Independent Reviewers’ findings on this issue were correct.’
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D. Our Conclusions

216. Having considered the evidence and submissions we have received, our findings are

set out below under the following headings:

(i) The facts and circumstances relating to the proposed payment of a fee to
Island Capital in March 2015 in connection with the disposal of INM’s
shareholding in APN.

(i) The facts and circumstances relating to the proposed payments to Mr

Cosgrove, Mr Harris and Mr Connolly.

(iii) The roles played by Mr O’Brien, Mr Buckley, Mr Hayes, Mr Connolly, Mr
Pitt, Mr Preston and Mr Kennedy.

(iv) The role of Island Capital.

(v) The circumstances in which Baycliffe obtained the opportunity to sub-
underwrite APN’s 2014 Rights Issue.

(1) The facts and circumstances relating to the proposed payment of a fee to Island
Capital in March 2015 in connection with the disposal of INM's shareholding in APN

217. The principal facts relating to the proposed payment of a fee to Island Capital in
March 2015 are as follows:

(i) In January and February 2015, and following a significant increase in
APN’s share price, the INM Board decided to investigate whether INM
should sell its shareholding in APN following the announcement of APN’s

annual results in February 2015.

(ii) In preparing for such a sale, INM was advised by Davy Finance, McCann
FitzGerald, KPMG and Johnson, Wilson Slattery.

(iii) As Mr Connolly had 25 years’ experience of dealing in large-scale,

complex cross-border capital markets and M&A transactions and had been

an external senior adviser to the global investment bank, Credit Suisse, he
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(iv)

(vi)

(vii)

provided advice on the structuring of a proposed sale and on the approach

to be taken in negotiating that sale.

Over a similar period, Mr O’Brien had been, independently, considering
the sale of the shares he held through his investment vehicle, Baycliffe.
He was advised by Island Capital/Mr Hayes.

The suggestion that Island Capital should be instructed to represent INM
in the negotiations for the sale of its shares first arose at the meeting that
took place between Mr O’Brien, Mr Shorthouse and Mr Hayes on or about
5 March 2015.

This proposal arose from concern to ensure that the negotiations for the
sale of the two holdings would be fully coordinated and that the
complexities of selling INM’s holding in APN (and the need to secure
shareholder approval to do so) did not impact the negotiations to sell
Baycliffe’s holding and therefore adversely affect the price achieved by
Baycliffe.

In the days following that meeting, Mr O’Brien spoke to Mr Buckley and
explained why he thought Island Capital should represent INM in the
negotiations to sell its shareholding in APN and charge a fee for doing so.
Mr Buckley agreed that Island Capital should be instructed by INM.

Mr Buckley did not report the agreement he had reached with Mr O’Brien
relating to the representation of INM in the negotiations for the sale of its
shareholding in APN to:

o  The INM Board — although it considered the arrangements for the
sale of INM’s shareholding in APN at its board meeting on 12 March
2015.

o  Mr Connolly — although the agreement Mr Buckley had reached
with Mr O’Brien directly impacted his role as the person

representing INM in the negotiations in Australia.

o  Mr Pitt and Mr Preston, the senior management of INM — although

Mr Buckley was in regular communication with them throughout

223



the period from 12 March, when the Board met, to the completion

of the transaction.

o  The Azur Committee, including Mr Kennedy, to which the Board
had delegated authority to deal with all outstanding issues including,
in particular, any formal approvals in relation to the proposed sale —

although Mr Buckley was a member of that Committee.

(viii) On the basis that Mr Buckley had agreed that Island Capital should

(ix)

(%)

(xi)

(xii)

represent INM, Mr Hayes drafted, and obtained legal advice on, a draft
engagement letter under which Island Capital would advise and represent
INM as necessary and receive a fee of 0.9% of the proceeds from the sale

of INM’s shareholding in APN (together with expenses).

On Friday 13 March 2015, Mr Hayes sent an email to Mr Buckley to which
was attached the draft Island Capital engagement letter.

On 14 March 2015, Mr Connolly and Mr Hayes flew to Australia to
negotiate the sale of the INM and Baycliffe’s shareholdings in APN, ideally

by way of a block trade agreement.

On Monday, 16 March 2015, on seeing Mr Hayes’ email dated 13 March
2015, Mr Buckley made arrangements to discuss the draft engagement
letter with Mr Hayes. However, although they spoke later that day,

neither recollects discussing the draft engagement letter.

Following that conversation, no discussions or communications took place
between INM and Island Capital in relation to the draft engagement letter
or Island Capital’s representation of INM.

Between 16 and 18 March 2015, Mr Connolly and Mr Hayes successfully

negotiated a block trade agreement.

(xiii) Both INM and Baycliffe benefitted from the expertise and efforts of Mr

Connolly and Mr Hayes working in combination when negotiating the

block trade agreement.
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(xiv)

(xv)

(xvi)

However, at the time the block trade agreement was entered into, there
was no engagement letter in place between INM and Island Capital nor
had any discussion taken place between Island Capital/Mr Hayes and the
INM senior management about the role to be undertaken by Island

Capital on behalf of INM, or services to be provided to INM.

On 18 March 2015, Mr O’Brien and Mr Buckley had a conversation in
the course of which they agreed that INM should make payments to Mr
Cosgrove and Mr Harris (both directors of APN) and Mr Connolly (in
recognition of his role in negotiating the sale of INM’s holding in APN).

Immediately prior to a meeting of the Azur Committee on 18 March
2015 to approve the agreements and documents relating to the block
trade agreement and related announcements, Mr Buckley forwarded to
Mr Pitt and Mr Kennedy the email from Mr Hayes dated 13 March 2015
and the attached draft engagement letter.

Mr Buckley’s email forwarding Mr Hayes’ email said, simply:

'Please see email from Dermot Hayes which is self-explanatory.

I meant to forward this to you on Monday but it slipped through’

Mr Buckley did not provide any context to Mr Hayes’ email in the
conversations he had with Mr Pitt and Mr Kennedy later that day. In
particular, he did not make any reference to the agreement he had

reached with Mr O’Brien. Nor did Mr Buckley raise the draft

engagement letter at the meeting of the Azur Committee.

Following the Azur Committee meeting, Mr Pitt and Mr Kennedy (who
was abroad) discussed the email from Mr Buckley. Neither was aware
that Island Capital had been retained to advise or provide services to
INM. Nor were they aware whether Island Capital had, in fact, provided

such services to INM during the negotiations in Australia.
Mr Pitt asked Mr Kennedy whether the engagement of Island Capital

would require disclosure given that Island Capital was owned by Mr

O’Brien. Mr Kennedy was of the view that disclosure would be required
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(xvii)

(xviii)

(xix)

and Mr Pitt agreed to obtain advice from Davy Finance and McCann
FitzGerald.

Later on 18 March 2015, following a conversation with Mr O’Brien, Mr
Buckley asked Mr Preston to make a provision of €4million for payments
to Island Capital, Mr Cosgrove and Mr Harris (both directors of APN)
and Mr Connolly (in recognition of his role in negotiating the sale of
INM’s shareholding in APN). Mr Preston did so.

Trading in APN’s shares was suspended on 19 March 2015.

On the same day, Mr O’Brien and Mr Buckley had the following text

exchange:

'Leslie don’t mention Cosi deal to anybody thanks Denis'.

'Denis mentioned it to Jerome and Robert yesterday so to get their
buy in but was not specific We in INM need to handle it very
carefully Leslie'.

'Ok let’s talk later thanks'

Mr Pitt advised Mr Buckley that he was obtaining advice from Davy
Finance and McCann FitzGerald on whether any fee payable to Island
Capital (and the proposed payments to Mr Cosgrove, Mr Harris and Mr
Connolly) would be disclosable.

In the course of 23 March 2015, Davy Finance and McCann FitzGerald
advised that the payments to Island Capital and Mr Connolly would have
to be disclosed in INM’s accounts and in the Class 1 Circular to
shareholders. They also recommended that Australian law advice be
obtained on whether APN would be required to disclose the payments
to Mr Cosgrove and Mr Harris and whether there might be any other

requirements to be complied with.
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(xxii) Mr Pitt reported the advice received from Davy Finance and McCann

FitzGerald to Mr Buckley and the following text exchange took place:

o) Leslie. On the [related party] issue I rang you about, the payments
to PaulC and Island will definitely have to be disclosed. Regarding
TH and PeterC, I am still trying to ascertain but it looks likely.
Robert’ (16.46)

o Thanks Robert let me come back to you and I would not push it as

we may just have to forget it Leslie’ (18.02)

o Sure. I will make sure we don't put anything in unless I hear from
you. Robert’ (19.01)

(xxiii) Later that day, the provision for all four proposed payments — to Island

(xxiv)

Capital, Mr Cosgrove, Mr Harris and Mr Connolly — was removed from
the costs and expenses of the transaction to be included in the Stock
Exchange Announcement and Class 1 Circular to be issued by INM. The
proposal to make payments to Mr Cosgrove, Mr Harris and Mr Connolly

was not pursued further.

The relationship between INM and Island Capital arose again during a
conversation between Mr Buckley and Mr Pitt on 30 March 2015.
Although recollections of that conversation vary, it is clear that the idea
of offering Island Capital a retainer was discussed. Although agreed

upon in principle, the idea was not taken forward.

218. Before considering Island Capital’s entitlement to a fee from INV, it is relevant to

note that:

o

Mr Hayes did not discuss with Mr Connolly the agreement that he would
represent INM reached between Mr O’Brien and Mr Buckley.

Mr Hayes did not tell Mr Connolly that he had prepared and sent to Mr

Buckley a draft engagement letter setting out the terms on which Island

Capital would act for INM.
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Mr Connolly did not ask Mr Hayes to represent INM at any stage during
the negotiations in Australia and Mr Hayes did not, in Mr Connolly’s
presence, hold himself out as representing INM in the course of such

negotiation.

Mr Hayes’ only interaction with the team handling the transaction was
with Mr Connolly and Mr McAuliffe. Whilst Mr Hayes had no need to
interact with those handling the transaction in Ireland (because their role
did not impact the negotiations in Australia), it is notable that Mr Hayes
had no interaction with Johnson Wilson Slattery, the firm advising INM
on the terms and drafting of the Block Trade Agreement.

219. There were three bases on which, conceivably, INM might have paid a fee to Island

Capital:

o

In accordance with an agreement under which Island Capital was retained

to represent INM.

For services that had been provided to INM even though no contract

existed.

In such circumstances, a company or individual is entitled to be paid a
reasonable sum for services that have been provided. Because no
agreement has been reached as to the basis or amount of any fee to be
paid, the fee payable in such circumstances is assessed by reference to the

contribution made — a ‘quantum meruit”fee.

On an ex gratia basis to recognise the contribution that Island Capital had
made to the successful sale of INM’s shareholding in APN.

220. Mr Connolly told us:

1 worked with Mr. Hayes extensively in the past from 2000 onwards on

numerous transactions, so I knew he was, you know, extremely competent, to

put it mildly, in terms of his ability to help and I was going to need help

because, as we have subsequently [seen], this deal was ultimately done in the

space of less than four days and we were dealing in an eleven hour time zone

difference and I got straight off a plane to do that. So, I have to say he was, to
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221.

222.

me, irrespective of whether Mr. O'Brien sold the shares or not, to me he was
extremely helpful in INM selling its shares because the sheer workload was very
significant from INM's point of view to get its corner sold. Irrespective -- leave
aside marketing or all the other stuff, to get the actual transaction done but all
those other elements going on in parallel around consents with banks, around
consents from shareholders to get over 50%, the block trade agreement that
ultimately had to be done to be unwritten with Credit Suisse, all of these things
were going on at the same time. And at the same time we had to get the
ultimately the company, APN management team, CEO and CFO, brought the
transaction to potential new shareholders to take the stock. So, all of

these things were going on at the same time in the space of four days.

... from my point of view I couldn't have picked somebody better to be with
me. As it turned out, the transaction -- there was a critical phase of the
transaction on the 18th, where essentially we did the transaction based on
before we did, as in APN did, the market hold. In other words, when we
constructed the transaction when we effectively put in our heads and agreed
with Credit Suisse that it would be two to three days marketing effort, but in
the ideal scenario you want to put the heat on them, as in me put the heat on
Credit Suisse to get the transaction done where it's a bought deal within the
space of hours. And that's ultimately what happened because the management
team started I think in the early hours, as in 9 a.m. of the 18th, and by the
evening of the 18th I was sitting with Credit Suisse negotiating the share price
being -- because it's give and take here as to what s going to happen. And at the
same time they were placing... they wanted to place quite a chunk of the stock

with News Corp as part of that block.’

Such a contribution is, it appears to us, a natural consequence of two experienced
individuals working towards a common objective — in this case, the block trade
agreement to achieve the sale of both holdings at the best possible price. Put another
way, two experienced heads are likely to be better than one because both advisers

contribute — and both clients benefit.
However, the benefit that INM gained from such a coordinated approach with

Baycliffe was an incidental consequence from that cooperation. It does not lead to a

conclusion that Island Capital separately acted for or provided services to INM.
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223. Mr Buckley contended that Island Capital had represented both parties and so was
entitled to payment of a fee, although he did not express a view on the quantum of
the fee that would be appropriate, regarding that as a matter for management to take

forward.

224. In our view, Mr Connolly summarised the position correctly when he told us:

‘Dermot Hayes was not retained by INM but his involvement certainly added

value to the transaction.

As to whether Island Capital were entitled to a fee, I think they were entitled
to seek a fee and in my experience it is not unusual for people involved in this
type of commercial transaction to seek a success fee if the outcome is very
favourable. Whether there is a basis for it is another matter and that is probably
a disconnect in terms of INM being a plc, versus a private company like Island
Capital which operates in a different environment. Certainly the fact that we
were aligned in Sydney was a key factor in bringing down the discount to an
extraordinary level and so I am in no doubt that Dermot Hayes added value
from INM's perspective but in the circumstances I would be very surprised if

the Azur sub-committee or the board would have approved such a fee.’

225. Whilst Island Capital may have contributed to the successful outcome of the sale of
INM'’s shareholding in APN, as set out above,

o  INM did not formally engage Island Capital to advise and/or represent it
in the negotiations for the sale of its shareholding in APN, and

o  There is no evidence that Island Capital/Mr Hayes did in fact provide
identifiable services specifically to INM (separately from Baycliffe).

226. Given the relationship between Mr O’Brien and Island Capital, it would not have
been in accordance with good corporate governance for INM to have retained Island
Capital to represent it in relation to the sale of its holding in APN or, after the event,
paid a fee in recognition of its contribution in the course of the negotiations unless,
in either case, the proposed payment had been considered by the independent
directors of INM and approved by the Board of INM.
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The facts and circumstances relating to the proposed payments to Mr Cosgrove, Mr
Harris and Mr Connolly.

It is appropriate to note that, in his judgment, Kelly P. made it clear that he envisaged
that the Investigation should extend to whether the ‘Cosi deal’ was connected with
the APN transaction, why Mr O’Brien did not wish the matter to be mentioned to
anybody and why Mr Buckley felt it necessary that INM should handle it very
carefully.

Although the paragraph (d) of the Order refers only to the proposed payment to Mr
Connolly, the circumstances relating to that proposed payment cannot be separated
from those related to the proposed payments to Mr Cosgrove and Mr Harris.

Accordingly, all three payments are considered together.

The principal facts relating to the proposed payments to Mr Cosgrove, Mr Harris and

Mr Connolly are as follows:

(i) The proposal to make payments to Mr Cosgrove, Mr Harris and Mr
Connolly arose in the course of a telephone conversation between Mr
O’Brien and Mr Buckley on 18 March 2015.

(ii) On the same day, following a discussion with Mr O’Brien, Mr Buckley
asked Mr Preston to provide for fees to be paid to three people — Peter
Cosgrove, Chairman of APN; Ted Harris, Deputy Chairman of APN; Paul
Connolly, a director of both APN and INM — and to Island Capital.

(iii) Following his conversation with Mr Buckley, Mr Preston included a €4
million provision for additional fees on the spreadsheet he was using to

monitor expenses to enable him to calculate the net proceeds of sale.

(iv) On 19 March 2015, Davy asked for estimates of the expenses incurred so
that the net proceeds of the sale could be calculated for inclusion in the
Stock Exchange announcement of the sale of the holding in APN. Mr
Preston sent them an email setting out the anticipated expenses, including
€4 million for “Additional Fees”.
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(v)  On receiving that estimate, the following email exchange took place:

Ms Mulhern:  'If the commission is 1.75% (AUDS$2.9m) the €4m
for additional fees looks a bit high unless there is a

big piece of work you are not mentioning....’

(02.10)

Mr Preston: "The €4m relates to payments to people for services

as part of the transaction - it’s a definite numner
(sic)' (02.12)

(vi) Later that day, the following text exchange took place between Mr
O’Brien and Mr Buckley:

Mr O’Brien: Leslie don't mention Cosi deal to anyone thanks
Denis.” (08:48)

Mr Buckley: Denis mentioned it to Jerome and Robert
yesterday so to get their buy in but was not specific.
We in INM need to handle it very carefully Leslie.’
(08:52)

Mr O’Brien: ‘Ok let’s talk later thanks.’ (08:53)

Both Mr O’Brien and Mr Buckley subsequently confirmed that the
reference to the ‘Cosi deal’was a reference to their discussion the previous

day and the proposed payments to Mr Cosgrove and Mr Harris.

(vii) In the course of 23 March 2015, a discussion took place between Mr
Preston and Ms Mulhern about these additional fees. Davy Finance and
McCann FitzGerald advised that the payments to Island Capital and Mr
Connolly would have to be disclosed in INM’s accounts and in the Class 1
Circular to shareholders. They also recommended that Australian law
advice be obtained on whether APN would be required to disclose the
payments to Mr Cosgrove and Mr Harris and on whether there might be

any other requirements to be complied with.
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(viii) Mr Pitt reported the advice received from Davy Finance and McCann

FitzGerald to Mr Buckley and the following text exchange took place:

Mr Pitt: ‘Leslie, would it be possible to have a quick 5
minute call on something related to the APN
transaction? Thanks, Robert’ (13.43)

Mr Pitt: Leslie. On the [related party] issue I rang you
about, the payments to PaulC and Island will
definitely have to be disclosed. Regarding TH and
PeterC, I am still trying to ascertain but it looks
likely. Robert’ (16.46)

Mr Buckley: Thanks Robert let me come back to you and I
would not push it as we may just have to forget it
Leslie “(18.02)

Mr Pitt: Sure. I will make sure we don't put anything in
unless I hear from you. Robert’ (19.01)’

(ix) Later that day, the provision for all four proposed payments — to Island
Capital, Mr Cosgrove, Mr Harris and Mr Connolly — was removed from
the costs and expenses of the transaction to be included in the Stock

Exchange Announcement and Class 1 Circular to be issued by INM.

The proposed payments to Mr Cosgrove and Mr Harris

Both Mr O’Brien and Mr Buckley gave evidence to explain the rationale for the
payments to Mr Cosgrove and Mr Harris. They both confirmed that the payments to
Mr Harris did not relate to any services provided to INM in the course of the sale of
INM’s shareholding in APN.

Mr O’Brien explained the rationale for the payments to Mr Cosgrove, Mr Harris and

Mr Connolly in the following way:

1 said “Paul should get a fee.” I said “We should do ex gratia payments with
both Peter Cosgrove and Ted Harris” and I reminded him that, you know,
they'd worked for INM for 28 years and when you leave a country and leave an

investment, you exit an investment, there’s always people that should be
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properly looked after in a way like an ex gratia payment to thank them for their
years of service. Ted Harris was retired now off the Board but was instrumental
in saving the day for INM and, you know, giving great advice over the years
both to Tony O’Reilly and to me separately and they worked bloody hard, and
1 thought they should be given a bonus or something.’

232. Mr Buckley’s explanation was similar. He told us that the rationale for making the
payments was to recognise the support that both Mr Cosgrove and Mr Harris had
given INM whilst directors of APN, particularly by opposing the proposed rights issue
in 2013. Mr Buckley also told us that Mr Cosgrove made approaches to prospective
purchasers of INM’s shares in APN.

233. Mr Kennedy told us that payments such as those it was proposed to make to Mr

Cosgrove and Mr Harris might be made:

more easily within an entrepreneurial environment, where somebody is

spending their own money’

but that:

If it was something that came up at a decision-making forum of the plc, I would

»

say, and I'm certain my colleagues would have said, “We can’t do that in a plc.

234. We also note:

o  the sensitivity apparent in the contemporaneous text exchange between
Mr O’Brien and Mr Buckley; and

o  that there does not appear to be any evidence of an attempt to suggest a
basis on which the proposed payments should be retained in the schedule
of expenses in connection with the transaction.

235. Against this background, the proposed payments to Mr Cosgrove and Mr Harris:
o  Were motivated by Mr Buckley’s desire to recognise the support that Mr

Cosgrove and Mr Harris had given INM since 2013 and, in the case of Mr
O’Brien, the support they had given him in his personal capacity.
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o  Did not relate to identifiable services provided to INM in relation to the
sale of INM’s shares in APN.

o  Could not have been justified on the basis of their relationship with INM
or their promotion of INM’s interests because those responsibilities arose
from their roles as directors of APN and recognised INM’s position as
APN’s major shareholder.

The proposed payment to Mr Connolly

Mr Connolly told us, and we accept, that he did not at any stage ask for the payment
of a fee for his role in relation to the sale of INM’s shareholding in APN.

Both Mr O’Brien and Mr Buckley confirmed that the proposed payment to Mr
Connolly was suggested by them to recognise his contribution in developing the
strategy that enabled INM and Baycliffe to sell their shareholdings in APN through a
block trade agreement and in negotiating that sale (and was not related to the fact
that he had been nominated to be a director of INM by Mr O’Brien).

In those circumstances, INM could have made, and the Directors might well have
supported, a payment to Mr Connolly to recognise his significant role in negotiating
the successful sale of INM’s shareholding in APN provided that it was:

o Disclosed to and discussed by the independent directors of INM,

o  Approved by the INM Board, and

o  Disclosed in INM’s public documents relating to the transaction (i.e. the

Press Announcement and the Class I Circular).

There is no evidence to suggest that a separate and distinct decision was taken that a
payment to Mr Connolly would be inappropriate. On the contrary, the decision to
remove the provision for a payment to Mr Connolly appears to have been a

consequence of the decision to remove all four proposed payments.
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(ifi) The roles played by Mr O’Brien, Mr Buckley, Mr Hayes, Mr Connolly, Mr Pitt, Mr
Preston and Mr Kennedy.

240. We have considered the roles of those involved in the proposed payments under the

following headings:

(@) The appropriateness of the proposed payments to Island Capital, Mr
Connolly, Mr Cosgrove and Mr Harris;

(b) The steps taken by Mr O’Brien, Mr Hayes and Mr Buckley to implement
the proposed payment to Island Capital;

(¢) The steps taken by Mr Pitt and Mr Preston on becoming aware of the
proposed payment to Island Capital;

(d) The withdrawal of the proposed payments to Island Capital, Mr Cosgrove,
Mr Harris and Mr Connolly; and

(e) The role of Mr Kennedy.

(a) The appropriateness of the proposed payments to Island Capital, Mr Connolly,
Mr Cosgrove and Mr Harris

241. We are satisfied that:
o  There was nothing improper in principle in the proposal that:
J Island Capital/Mr Hayes should represent INM in the negotiations
for the sale of its shareholding in APN (and be paid a fee for doing

S0).

J Mr Connolly should be paid a fee in recognition of his contribution

to the successful sale of that shareholding.
However, those proposals should have been referred to the senior

management of INM as soon as agreed by Mr O’Brien and Mr Buckley and
then been subject to INM Board approval.
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o  Mr Buckley’s agreement to make ex gratia payments to Mr Cosgrove and
Mr Harris was inappropriate and such payments, if they had been made,

would not have been a proper use of INM’s funds.

(b) The steps taken by Mr O’Brien, Mr Hayes and Mr Buckley to implement the

proposed payment to Island Capital

In the course of this Inspection, all parties have agreed that any payments to Island
Capital and Mr Connolly, needed to be approved by the Azur Committee or the INM
Board, and disclosed in INM’s public documents relating to the transaction (i.e. the

Press Announcement and the Class I Circular).

Mr O’Brien informed Mr Hayes that he had agreed with Mr Buckley that Island
Capital would be engaged by INM to advise on the proposed sale of INM’s
shareholding in APN.

As would be expected, Mr Hayes drafted an engagement letter setting out the services
that might be provided by Island Capital and proposing a fee to be payable by INM.
He obtained legal advice on the draft engagement letter. He then sent an email to Mr
Buckley to which was attached that draft engagement letter for onward transmission
to Mr Pitt.

In taking these steps, Mr Hayes acted both appropriately and professionally.
However, prior to the commencement of negotiations in Australia, Mr Buckley did
not inform anyone that he had agreed with Mr O’Brien that Island Capital should
represent INM. In particular, Mr Buckley did not advise:
o Mr Pitt or Mr Preston — who, between 6 and 18 March were coordinating
the work in relation to the sale of the INM shareholding that was being

undertaken in Dublin;

o  The INM Board — when it approved the proposed sale at its specially

convened meeting on 12 March 2015;

o  Mr Connolly — who was the INM director who went to Australia with

responsibility for negotiating the sale of INM’s shareholding in APN.

237



247. On 16 March 2015, Mr Pitt and Mr Buckley exchanged the following texts:

Leslie. I spoke with Paul Connolly. Things are moving along there in Australia.
He is actually with Dermot Hayes.’

Thanks Robert and I have spoken with Dermot in Sydney who is working on

the process. Leslie’

248. Mr Buckley sent that text to Mr Pitt without mentioning either the agreement he had
reached with Mr O’Brien or the Island Capital draft engagement Iletter
notwithstanding that he had sent (at 08.57) the following email to Mr Hayes:

Thanks for a copy of the Island Capital Proposed Engagement Letter regarding
APN. [ understand that maybe you are in Australia but if you could give me a
call in relation to this I would appreciate it.’ (emphasis added)

249. Infact, the first that anyone at INM (other than Mr Buckley) knew of Island Capital’s
involvement was late on 18 March 2015, when Mr Buckley forwarded Mr Hayes’
email dated 13 March 2015 to Mr Pitt and Mr Kennedy. Even then, he did not make
any reference to the background to the draft engagement letter attached to that email

— namely the agreement that he had reached with Mr O’Brien.

250. When asked about the timing of his email to Mr Pitt and Mr Kennedy, Mr Buckley
was adamant that it had gone out of [his/ mind’ and that there was nothing
intentional in his delay in sending Mr Hayes email and the attached draft

engagement letter to Mr Pitt and Mr Kennedy.

251. In support of this contention, Mr Buckley maintained that:

o  There was nothing unusual in the draft engagement letter (as evidenced

by his email to Mr Pitt and Mr Kennedy).

o  In circumstances where events were moving very quickly, his focus was
on the transaction, rather than the formalities of the engagement of

professional advisers.

o  These factors explained why neither he nor Mr Hayes appear to have

discussed the draft engagement letter during their call on 16 March 2015.
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252. Mr Buckley also submitted that he had no reason to delay sending the draft

engagement letter to Mr Pitt and Mr Kennedy in circumstances where:

o  There was nothing improper in the proposal that Island Capital/Mr Hayes
should represent INM;

o  Mr Hayes acted appropriately and professionally in taking steps to obtain

legal advice before sending the draft engagement letter to him;

o  Mr Buckley, Mr O’'Brien and Mr Hayes understood that related party

payments would be disclosable; and

o INM’s previous accounts had disclosed transactions with entities

connected with Mr O’Brien.

253. While we accept that Mr Buckley did not see the email from Mr Hayes until Monday
16 March 2015, his assertion that, in the following days, he failed to inform the INM
senior management and/or the INM Board of the agreement he had reached with Mr
O’Brien because it had slipped his mind is particularly difficult to understand for the

following reasons:

o  Mr Pitt and Mr Preston’s lack of experience of transactions of this nature
(which they themselves had acknowledged) would have made it

necessary, and natural, to explain the decision to involve Island Capital;

o  Mr Buckley made no mention of Island Capital’s proposed role to Mr
Connolly, notwithstanding that Mr Connolly was flying to Australia for
the specific purpose of negotiating the sale of INM’s shareholding in APN;

o  Mr Buckley sent an email on 16 March 2015 to Mr Hayes (who was in
Australia) asking him to call in relation to the draft engagement letter and

had a telephone call with him later that day; and
o  Mr Buckley forwarded Mr Hayes’ email to Mr Kennedy and Mr Pitt on 18

March 2015 without mentioning the agreement he had reached with Mr
O’Brien.
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It is also difficult to understand why, given the importance of the transaction,

o  Mr Hayes did not, at any time during the course of the negotiations in
Australia, tell Mr Connolly that Mr O’Brien and Mr Buckley had agreed
that he (Island Capital) should represent INM in the negotiations for the
sale of its shareholding in APN and that he had sent a draft engagement
letter to Mr Buckley.

o  The Island Capital personnel who were advising Baycliffe — Mr Claffey,
Mr Lochrin and Mr McGrath — were not informed that Island Capital was
also representing INM although they were identified in the draft

engagement letter.

Mr Buckley’s failure to inform INM senior management and/or the INM Board that
he had agreed with Mr O’Brien that Island Capital should represent INM was not
limited to the opportunities he had to do so between 6 March and 18 March 2015.
Mr Buckley failed to mention the agreement he had reached with Mr O’Brien:

o  Inthe course of the subsequent discussions regarding the payment of a fee

to Island Capital; and

o  Tothe Sub-Committee considering Mr Pitt’s protected disclosure or to the

Independent Review.

In fact, the first occasion on which he disclosed the agreement with Mr O’Brien was,
over four years later, in the course of giving evidence to this Investigation on 21
March 2019.

In making final oral submissions in April 2024 it was asserted on behalf of Mr Buckley
that he sent the draft engagement letter to Mr Pitt and Mr Kennedy on 18 March
2015 with the intention that it should be considered and approved by the Azur
Committee at its meeting on that day. When asked whether there was any evidence
to support that submission, it was asserted that that was the natural inference to be
drawn from the fact that the addressees were the members of the Azur Committee

and that Committee was due to meet that day.
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257. In considering this submission, we note that Mr Buckley:

o

Did not mention the Azur Committee meeting or ask the Azur Committee

to consider the appointment of Island Capital in his email;

Did not raise the appointment of Island Capital at the meeting of the Azur

Committee; and

Had not suggested that that had been his intention on any occasion when
asked to explain the circumstances in which the draft engagement letter

was forwarded.

258. Against that background, we are satisfied that Mr Buckley did not forward Mr Hayes’

259.

email and the draft engagement letter to Mr Pitt and Mr Kennedy in order that Island
Capital’s appointment to represent INM should be approved by the Azur Committee.

Having had the opportunity to hear evidence from the individuals involved and to

consider the submissions made on their behalf, we have concluded that:

Mr O’Brien suggested that Island Capital should represent INM, as well as
Baycliffe, during the negotiations in Australia to sell their respective
holdings in APN to ensure that INM would have the benefit of Mr Hayes’

experience and expertise;

Mr Buckley agreed to that suggestion because he recognised the potential
benefit of having Mr Hayes’ experience and expertise available, in
circumstances where Mr Pitt and Mr Preston had limited experience of a
transaction of the magnitude and potential complexity in contemplation;

and

Mr Buckley’s failure to inform INM senior management and/or the INM
Board that he had agreed that Island Capital should represent INM was
inconsistent with his responsibility as a director to disclose material facts

and matters to the management of INM and the INM Board.

260. In the circumstances set out above, we also satisfied that the proposal to retain Island

Capital was not an opportunistic attempt to benefit Mr O’Brien that would have
involved a fraud on INM. The circumstances in which this allegation was made are

considered in Chapter 11, paragraphs 83 to 104.
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(c) The steps taken by Mr Pitt and Mr Preston on becoming aware of the proposed
payment to Island Capital

On 18 March 2015, Mr Buckley:

o  Sent the draft Island Capital engagement letter to Mr Pitt and Mr
Kennedy; and

o  Instructed Mr Preston to include a €4 million provision in the estimate of
costs and expenses incurred in connection with the sale of INM’s
shareholding in APN (such provision to cover the proposed payments to

Island Capital, Mr Cosgrove, Mr Harris and Mr Connolly).

On the same day, Mr Pitt discussed the proposed Island Capital engagement letter
with Mr Kennedy.

o  Mr Pitt was unaware that Island Capital had been retained to advise or
was providing services to INM. Mr Kennedy was similarly unaware of

Island Capital’s involvement for INM.

o  Mr Pitt asked Mr Kennedy whether the retainer of Island Capital would
require disclosure given that Island Capital was owned by Mr O’Brien. Mr
Kennedy was of the view that disclosure would be required and Mr Pitt

agreed to obtain advice from Davy Finance and McCann FitzGerald.

Whether Mr Pitt and Mr Preston made appropriate enquiries before making

provision for the proposed payments to Island Capital, Mr Cosgrove, Mr Harris and

Mr Connolly

It has been suggested that Mr Pitt and Mr Preston ought to have satisfied themselves
that the payments to Island Capital, Mr Cosgrove, Mr Harris and Mr Connolly were
proper payments for INM to make before making provision for them. In this context,
it was suggested that this would have required them to make enquiries of Mr Buckley,
Mr Connolly and/or Mr Hayes to ensure that they fully understand the nature and

purpose of such payments.

Mr Pitt and Mr Preston explained that a decision on the approach to take had to be

made between the time Mr Buckley informed them of the need to make the provision
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—late on the afternoon of Wednesday, 18 March 2015 — and when INM was obligated
to announce the sale of its shareholding in APN —7.00 on Thursday, 19 March 2015.

265. Mr Pitt told us:

‘Mr Gillane:

Mr Pitt:

Mr Gillane:

Mr Pitt:

Mr Gillane:

Can I ask you then, just, to make sure I understand

you correctly in terms of obviously the clock is ticking,
it is an overnight execution into the 19th. Your view,
and forgive me for expressing it in simple terms, is look,
this deal is incredibly important for the company and

has to get done or over the line; is that fair enough?

Correct.

This late problem, you took a view had to be
neutralised in some way to get it over the line, is that a

fair enough assessment?

Mpyself and Ryan checked, so Ryan Preston should
clarify this to you, but I remember discussing it with
Ryan and Ryan checked to say that when we stated the
net proceeds that could be changed at a later time. We
did not want to be in a situation where we were
misleading the market, that the proceeds were going to
be, I think we said 119. Then when we took all these
fees back out and it went up to something like 122
again, so we were worried about the fact we could be
seen to mislead the market. But we had this as a possible
cost, okay, so we decided to state the worst case
scenario, to be restated in a final circular and the final

circular went out on the 30th March, I think.

I just wanted to understand the thinking there. You
have explained it. So, the decision you took at that stage
was in terms of netting things off that you could
incorporate a figure that wouldn't mislead the market
and you could return to this issue later but this would

at least allow the deal to continue on.

243



Mr Pitt:

Correct’,

266. Mr Preston’s evidence was as follows:

Mr McCullough:

MTr Preston:

Mr Preston:

Mr Preston:

So what did you do, can you recall, to satisfy yourself

that these fees were due?

So what I did was I was told by either the Chairman or
CEO, two of the senior people in the business - obviously
Jerome would have been aware of the fees as well. Ehm,
we didn't know if the fees were valid or not, but what 1
did say to Eugenée, and discuss with Eugenée, our
advisor, was, you know, what sort of - "what does this
mean if we put these fees in?", and what we agreed was
that it was okay to go out in the initial document, which
was going out at seven o clock that morning, because in
the final document, fees would be trued up, FX rates
would be trued up, costs would be trued up, and it was
deemed that the 4 million wasn 't material enough in the
context of the change that was going to happen. So we
weren 't misleading the public with the RNS, which was
the key thing for me.’

So, for me, what I weighed up was there no cash being
paid out. I was clear that it wasn't a material impact on
the announcement that was going external. I was clear
that the Board were signing off on the announcement.
So there was plenty of protections in place. It would have
been very, very different if the cash was going to Mr.
Connolly there and then. The number was going to
change. The 115 was going to change with FX, with the
final legal fees, with the final KPMG fees and, you know,

it was going to swing by a couple of million either way.

I was unclear what they were for. I didn 't have the detail.
So I had the detail for Davy, McCann, KPMG, Damian
Reichel, the lender’s fees. So I could stand over all of

those exactly. These were a placeholder that came from
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my Chairman. Ehm, so I was not in a position to doubt
those at two o clock in the morning. The options, as I've
mentioned, were: Kick it all off and say "no, these aren't
right. I don't have any details of this", and we all lose, or
the options was: Put it in, not misleading the market, not

misleading anybody, and we will follow up the next day.

Mr Gillane: ...can I ask you just in your own words to describe or tell
us why it was you didn't chase this issue up with Mr.
Connolly afterwards in terms of what had gone on, who

Island were, matters of that sort?

Mr Preston: I think from my perspective, Mr. Gillane, the amount
came in. I discussed it with Robert, I discussed it with
Davy. Davy said, you know, there will be a subsequent
[RNS] going out and it can be addressed in that because
there's a true-up up due to foreign exchange movements,
etc, so there was a true-up and Robert said he was going
to deal with it. So the next I knew, the 4 million was
coming out and that was the last I heard of it. So there
was nothing I would have chased up with Mr. Connolly.
You know, if there had been a fee, it would be paid to
Mr. Connolly, it would have gone in and then it went
away and my belief was that Mr. Pitt and Mr. Buckley
and Mr. Connolly had sorted it out amongst themselves.’

In these circumstances, and having regard to the importance of making the
announcement in coordination with the announcement made by APN in Australia,
Mr Pitt and Mr Preston concluded that the priority should be to include an estimate
of the net proceeds that INM would receive from the sale of the APN shareholding
even though that estimate would be based on an estimate of the costs incurred. They
further concluded that it was preferable to underestimate such net proceeds of sale
and make appropriate adjustments as such costs were finalised — rather than have to

reduce the net proceeds reported to the market if further costs were identified.

We are satisfied that Mr Pitt and Mr Preston acted appropriately when including a

provision for the proposed payments to Island Capital, Mr Cosgrove, Mr Harris and
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269.

269.

270.

271.

272.

Mr Connolly to ensure that INM did not overstate the net proceeds that it would

receive from the sale of its shareholding in APN.

Whether Mr Pitt made appropriate enquiries into the role played by Island Capital

In the course of Mr Pitt’s protected disclosure it was suggested that Mr Pitt’s focus
was whether Island Capital had “added value” to INM (as opposed to whether Island
Capital had been engaged to represent INM). On that basis, Mr Buckley, Mr O’Brien
and the INM Directors contended that Mr Pitt and Mr Preston should have made
enquiries into Island Capital’s role. Specifically, they contended that enquiries should

have been made of Mr Connolly and/or Mr Hayes.

The suggestion that Mr Pitt’s focus was on whether Island Capital had added value
arose because that was the phrase used in the typed attendance note of the meeting
when Mr Pitt provided further information to Mr Kennedy about his protected
disclosure on 16 November 2016. In fact, the manuscript note of the meeting
recorded Mr Pitt as saying that 7sland Capital provided no service”. He expressed his
concerns in the same way in his meeting with the ODCE on 18 November 2016, in

his interviews with the Independent Reviewers and in evidence to us.

In these circumstances, we have concluded that:

o  In March 2015, Mr Pitt’s focus was on whether Island Capital had been
engaged to represent INM (and not on whether Island Capital had added

value); and

o  AsMr Hayes had approached INM through Mr Buckley, Mr Pitt’s decision
to handle the matter through Mr Buckley was reasonable and appropriate.

Whether the retainer of Island Capital would require disclosure

Mr Preston, the individual liaising with Davy Finance and McCann FitzGerald,
provided a schedule setting out the estimated costs and expenses incurred in relation
to the sale of INM’s shareholding in APN. In doing so he included as “Additional
expenses’ the €4 million requested by Mr Buckley.

When Ms Mulhern questioned the inclusion and quantum of the additional expenses,

Mr Preston provided the names of the intended recipients and a discussion took place

as to whether such payments would need to be disclosed — whether in any
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274.

275.

276.

announcement by INM, in INM’s Class 1 Circular ahead of the proposed EGM, in the
accounts of INM or by APN.

In the event, Davy Finance and McCann FitzGerald advised that any payments to
Island Capital or Mr Connolly would have to be disclosed by INM and the
requirements of the London Stock Exchange Listing Rules complied with to the
satisfaction of both the Irish and the London Stock Exchanges.

They also advised that it was likely that the proposed payments to Mr Cosgrove and
Mr Harris would have to be disclosed and advised that Australian advice should be

obtained.
Against this background, we are satisfied that Mr Pitt and Preston took appropriate
steps to obtain and act on advice as to whether the proposed payments to Island

Capital, Mr Cosgrove, Mr Harris and Mr Connolly were disclosable.

(d) The withdrawal of the proposed payments to Island Capital, Mr Cosgrove, Mr

Harris and Mr Connolly

The proposed payments to Island Capital, Mr Cosgrove, Mr Harris and Mr Connolly
were withdrawn from the schedule of expenses in relation to the sale of INM’s
shareholding in INM on 23 March 2015 following the text exchange between Mr Pitt
and Mr Buckley:

Mr Pitt: Leslie, would it be possible to have a quick 5 minute call
on something related to the APN transaction? Thanks,
Robert’ (13.43)

Mr Pitt: Leslie. On the [related party] issue I rang you about, the
payments to PaulC and Island will definitely have to be
disclosed. Regarding TH and PeterC, I am still trying to
ascertain but it looks likely. Robert’ (16.46)

Mr Buckley: Thanks Robert let me come back to you and I would not
push it as we may just have to forget it Leslie “(18.02)

Mr Pitt: Sure. I will make sure we don't put anything in unless I
hear from you. Robert’ (19.01)
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The proposed payments were not discussed again by Mr Buckley and Mr Pitt and so

they were not pursued.

277. Later that evening, Mr Preston advised Ms Mulhern, Mr Byers and Mr Doorly:

T caught up with Robert earlier and any proposed fees have not been agreed

and therefore there will be no disclosure requirement.’

278. We accept that Mr Buckley, Mr O’Brien and Mr Hayes understood that related party
payments would be disclosable and, therefore, we reject any suggestion that the

proposed payments were withdrawn because of concerns at such disclosure.

279. We have concluded that:

o  The payment to Island Capital was not pursued by Mr Hayes because, as
he told us,

‘We didn't have - certainly I didn't have a relationship with Robert
Pitt. We didn't have a legally binding agreement. We had a proposal
we sent to them. We are never going to litigate; we were sensitive

to having a big row with them.’

o  The payments to Mr Cosgrove and Mr Harris were not pursued because
Mr O’Brien recognised that if INM was not willing to pay Island Capital’s

fees, it would not be willing to make those payments.

7 just said to myself “Look if he’s not going to pay the corporate
finance fee, he wouldn’t have enough class to pay an ex gratia

payment to any of these people.’

o  The proposed payment to Mr Connolly did not receive separate
consideration and, as a result, it did not proceed, even though it was the
one proposed payment that was clearly justified and might have been
approved by the INM Board.
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(e) The role of Mr Kennedy

Mr Buckley forwarded the email from Mr Hayes together with a copy of the draft
Island Capital engagement letter to Mr Pitt and Mr Kennedy. Mr Buckley also told
Mr O’Brien that he had ‘mentioned [the cosi deal] to Jerome and Robert yesterday so

to get their buy in but was not specific’.

Mr Kennedy accepted that he discussed the draft Island Capital engagement letter
with Mr Pitt on 18 March 2015. Like Mr Pitt, Mr Kennedy was unaware of Island
Capital’s involvement for INM. Mr Kennedy was of the view that any such agreement
with Island Capital would have to be disclosed by INM and Mr Pitt agreed to obtain

advice from Davy Finance and McCann FitzGerald.

In light of Mr Buckley’s exchange with Mr O’Brien, we are satisfied that a general
conversation took place between Mr Buckley and Mr Kennedy regarding the
importance of recognising those who had supported INM. However, Mr Buckley did
not mention the proposal that payments should be made to Mr Cosgrove and Mr

Harris specifically.

Although Mr Kennedy did not recall it, a brief conversation did take place between
Mr Pitt and Mr Kennedy immediately prior the meeting of the Azur Committee on
30 March 2015 at which the Circular seeking shareholder approval to the sale of
INM’s shares in APN was due to be approved. In the course of that conversation, Mr
Kennedy and Mr Pitt agreed that it would not be appropriate or practical to amend

the draft Circular to shareholders to reinstate the proposed fee to Island Capital.

Having considered the evidence of Mr Buckley, Mr Pitt and Mr Kennedy, we are
satisfied that Mr Pitt’s focus in March 2015 was on whether Island Capital had been
engaged by Mr Buckley and, if so, how that engagement should be handled.

Against that background, we accept Mr Kennedy’s evidence that Mr Pitt did not
suggest to him, whether personally or in his capacity as Senior Independent Director
of INM, that the proposed payment to Island Capital was an attempted fraud on INM

or its shareholders.
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(iv) The Role of Island Capital

286.

)

287.

288.

We are satisfied that there are no grounds on which to criticise Island Capital or Mr

Hayes for having proposed the draft engagement letter or the manner in which it

handled any aspect of its relations with INM.

The circumstances in which Baycliffe obtained the opportunity to sub-underwrite
APN’s 2014 rights issue

We also considered whether the circumstances in which Baycliffe obtained the

opportunity to sub-underwrite APN’s 2014 rights issue represented a diversion of a

commercial opportunity from INM.

The principal facts relating to the circumstances in which Baycliffe obtained the

opportunity to sub-underwrite APN’s 2014 rights issue are as follows:

(i)

(ii)

(iii)

(iv)

In February 2013, INM (in conjunction with Allan Gray) successfully
opposed APN’s 2013 rights issue. Following the withdrawal of the
proposed 2013 rights issue, all of APN’s directors resigned except for Mr
Cosgrove and Mr Harris and those who represented INM — Mr Crowley
and Mr Connolly.

However, APN remained heavily geared and in need of an injection of
capital through a rights issue. As a 28.8% shareholder, INM’s support for

such a rights issue was very important.

However, in 2013, INM was itself in the midst of a major debt
restructuring that involved rights issue to raise €40m and the sale of
certain assets. As a result, it was generally assumed that INM would not
be able to subscribe for all or any of the shares it would be entitled to

under any future APN rights issue.
In ordinary circumstances a rights issue is renounceable, with the

consequence that a shareholder can sell its entitlement to subscribe for

shares under the rights issue in the market.
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(vi)

From mid-2013, Island Capital evaluated the merits of Mr O’Brien
acquiring any rights attaching to INM’s holding in APN, and the

regulatory implications if he were to do so.

In December 2013, Mr O’Brien was advised that he would not be able to
acquire INM’s entitlement to subscribe for shares in any future APN rights
issue because such an acquisition would be a related party transaction —
and that there would not be time, following any announcement by APN

of such a rights issue, for resolutions to approve the related transaction to
be put to INM’s shareholders.

(vii) APN’s decision in early February 2014, to make its 2014 rights issue non-

renounceable removed INM’s ability to sell its entitlement to take up its

right to subscribe for shares in that rights issue.

(viii) However, this decision also meant that if INM did not subscribe for its

(ix)

entitlement, INM’s proportion of the shares being issued would be taken
up by the underwriters of the rights issue and could then be sold through

the market with no certainty as to the ultimate owners of such shares.

This outcome was avoided by Baycliffe agreeing to sub-underwrite the
rights issue to the extent necessary to match the cost of subscribing for the

shares not taken up by INM and then retain such shares.

289. The grounds for considering whether the circumstances in which Baycliffe obtained

the opportunity to sub-underwrite APN’s 2014 rights issue represented a diversion of

a commercial opportunity from INM include the following:

(i)

(ii)

The interaction between Mr O’Brien and his advisers on the one hand and

APN’s directors and advisers on the other hand;

Mr O’Brien’s evidence that the proposal to make payments to Mr
Cosgrove, Mr Harris and Mr Connolly was motivated by a wish to
recognise their roles in supporting INM’s successful opposition to the
APN’s proposed 2013 rights issue and, subsequently, facilitating
Baycliffe’s opportunity to sub-underwrite APN’s 2014 rights issue.
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290. The decision that APN’s 2014 rights issue should be non-renounceable was made on

291.

the advice of CBA Equities, the investment bank advising APN on its rights issue.
The rationale for that advice was that it would be important to ensure that the
entirety of the rights issue was underwritten by long-term holders of the newly issued
shares so that the shares would not be left with the underwriters and their ultimate
destination not known — which would unsettle the market, adversely affecting the

rights issue and the APN share price.

It is clear that the sub-underwriting of APN’s 2014 rights issue by Baycliffe did not
constitute the diversion of a business opportunity away from INM, and that there is

no basis for criticising Mr O’Brien’s involvement in that rights issue, because:

(i)  APN received professional advice from CBA Equities that it was important
to ensure that its 2014 rights issue was not adversely affected by market
uncertainty if, as expected, INM was unable to subscribe for the shares it

would be entitled to.

This objective could be achieved by making the 2014 rights issue non-

renounceable and by securing Baycliffe’s support as a sub-underwriter.

(ii) APN accepted the advice from CBA Equities and, in reaching that

decision, APN acted independently and in its own interests.

(iii) Neither Mr O’Brien nor Baycliffe owed any duty to INM that constrained
their entitlement to sub-underwrite APN’s 2014 rights issue.
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